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PR ME CpURT OF THE STATE OF NEW YORK 
TY OF) BRONX: I.A.S. PART 19 

-- -------------~---------------------------------------------------X 
HE UNITBD UPPER ROOM PENTECOSTAL 
HU CH Il'jJc. and PASTOR BARRINGTON 
MI H, 

Plaintiffs, 

- against -

! 

IK SKLAR, 

I 

i Defendant. 
-- --------------1---------------------------------------------------X 

i 

P ES NT: Hpn. Lucinda Suarez 

DECISION AND ORDER 

Index No. 303552/2008 

Upon ~efendant's notice of motion dated October 20, 2014 and the affirmation and 

e hibi s subm~tted in support thereof; plaintiffs' undated affirmation in opposition; defendant's 
! 
I 

af irm tion inireply dated February 19, 2015; and due deliberation; the court finds: 

' Defen~ant previously moved for summary judgment, which was denied for untimeliness. 
i 
I 

See C LR 3212(a); Brill v. City of New York, 2 N.Y.3d 648, 814 N.E.2d 431, 781N.Y.S.2d261 
I 

(2 04). Defe4dant now moves for reargument on the ground that the court overlooked the fact 

th t th note ~f issue was not filed in accordance with the terms of an April 30, 2013 order 
I 

v cati g a pri~r note of issue, and was therefore a nullity. The April 30, 2013 order stated that 
I 

th no e of iss~e could be restored by stipulation of all parties or by court order. Plaintiffs do not 

de y t at neit~er a stipulation nor an order preceded or accompanied the note of issue filed by 
i 

pl inti fs on Flebruary 17, 2014. 

' 

The ctjurt sees no reason to treat the note of issue as a nullity. Defendant does not claim 
I 

I 
I 

th t di coveryl remains outstanding, that the case is not otherwise ready for trial or that there is 
I 
I 

an ot er circ~mstance rendering the note of issue a nullity. See 22 NYCRR § 202.2l(e); cf 
I 
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i 

F rru h v. Forest Hills Hosp., 107 A.D.3d 668, 966 N.Y.S.2d 497 (2d Dep't 2013). He has not 
! 

i 

m ve to vac4te the note of issue upon learning of it. In fact, in November 5, 2013 
I 

onden{e to plaintiffs, defendant requested that plaintiffs forward a stipulation to restore 
I 

th act on to t~e trial calendar. 

I 

Defencilant claims not to have been aware of the filing of the note of issue until receipt of 
I 

th de ision 4nying summary judgment. However, only the filing of a note of issue could have 
I 

! 

pr cip.tated t~e transfer of the action from the Mandatory Appearance Part (for inactive cases) to 
i 

th Pr -Trial ~art (for post-note trial-ready cases), where the parties appeared on three occasions 
! 
I 

pr or t the su~mission of the summary judgment motion. Nevertheless, plaintiffs do not assert 

note o!f issue was actually served upon defendant; they argue merely that "the note of 

as file4 on February 7, 2014. The filing was a matter public record [sic]." 

Plainti~fs' failure to serve the note of issue constitutes good cause permitting 
I 

en ert inment lof the summary judgment motion, see McFadden v. 530 Fifth Ave. RPS III Assoc., 
I 
I 

L , 28 A.D.3d 202, 812 N.Y.S.2d 88, rearg denied, 2006 NY Slip Op 70501 (U) (1st Dep't June 
I 

20, 20 6), and there is no indication that defendant was aware of its filing at any time prior to the 
I 

i 

fir ta pearante in the Pre-Trial Part, see Luciano v. HR.H Constr., LLC, 89 A.D.3d 578, 933 

N.Y.S.2d 17 (~st Dep't 2011). The court notes that the summary judgment motion was made on 

th on hundr~d twentieth day after the action first appeared in the Pre-Trial Part. 
I 

i 

As to ¥e merits of the summary judgment motion, the complaint seeks damages for 
! 

de end nt landlord's lease by locking plaintiff tenants out of the premises during the lease term 
! 

an re letting the premises. Defendant's answer asserted a counter-claim for unpaid rent. 
i 

I 

D fen ant argped that summary judgment must be granted because plaintiffs cannot establish a 

2 
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prma acie c*e, having been precluded by the April 30, 2013 order from offering evidence of 
i 
I 

p me t of rert arrears and damages for lost personal property and replacement rental. 
I 

A cau~e of action for breach of contract requires an enforceable contract, plaintiffs 
' 

ance tjrits contractual obligations, defendant's failure to perform under the contract and 
! 

I 

da ag s resuliting from such failure. See Harris v. Seward Park Haus. Corp., 79 A.D.3d 425, 
i 

913 N.Y.S.2dl161 (1st Dep't 2010). Having been precluded from offering proof of payment of 
! 
I 

re t, p aintiffsj cannot demonstrate their performance under the contract. See Singh v. Data 
! 

' 

P lett Info. ~ervs., LLC, 103 A.D.3d 534, 959 N.Y.S.2d 438 (1st Dep't 2013). Because the 

pr clu ion orger prevents plaintiffs from establishing a prima facie case, summary judgment is 

ap ro riate. See King v. Compass Retail, 226 A.D.2d 263, 641N.Y.S.2d269 (1st Dep't 1996). 
I 

Plainti~fs' argument that it is not known whether they were so precluded ignores the plain 
I 

la gua e of t~e order, and plaintiffs submitted no proof that they complied with or responded to 
I 

th or er. As ~laintiffs' sole response to the discovery demand pre-dates the preclusion order, it 

i 

m y s fely bejassumed that it was deemed deficient. The April 30, 2013 order was a conditional 

or er hich became absolute on July 1, 2013 (sixty days later) upon plaintiffs' failure to comply 
! 

i 

terms.I See e.g. Wilson v. Galicia Contr. & Restoration Corp., 10 N.Y.3d 827, 890 
! 

N . .2 179, 8~0 N.Y.S.2d 417 (2008); Callaghan v. Curtis, 48 A.D.3d 501, 852 N.Y.S.2d 275 
I 

' 

(2 08) Gilmo~e v. Garvey, 31A.D.3d381, 818 N.Y.S.2d 534 (2006); see also State Farm Mut. 

I 

A to I. s. Co. y. Hertz Corp., 43 A.D.3d 907, 841N.Y.S.2d617 (2007)). To the extent plaintiffs 

m y s ek to ef cuse the failure to exchange proof of payment of arrears by claiming that there 

w re n arrea~s, plaintiffs' principal testified that they often paid rent in less than the contract 
! 

a ou . Plaitjtiffs otherwise submitted nothing admissible to raise an issue of fact. 

3 
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i 

Defen~ant also moves for summary judgment on his counter-claim for unpaid rent. 

A tho gh pretised on the erroneous assumption that plaintiffs failed to respond to the counter­

cl im, the motion is supported by defendant's affidavit that plaintiffs failed to pay rent and 

I 

aband ned th~ premises. Absent from the motion, however, is any proof that defendant 

pe for ed un1er the contract, see Harris, supra, particularly significant given plaintiffs' 
I 

I 

al egat'ons an~ testimony of being locked out of the premises. 

I 

Accor~ingly, it is 
I 

ORD~RED, that defendant's motion for leave to reargue the decision and order of the 
I 
I 

I 

u ders'gned d~ted October 7, 2014 is granted; and it is further 
I 

ORD~RED, that upon such reargument, defendant's motion for summary judgment 
I 

di mis ing pl~intiff s complaint is granted; and it is further 

ORD~RED, that the Clerk of the Court shall enter judgment in favor of defendant 
I 

di mis ing pl4intiffs' complaint; and it is further 

ORD~RED, that upon such reargument, defendant's motion for summary judgment on its 
i 

co nte -claimjfor unpaid rent is denied. 
i 

This cbnstitutes the decision and order of the court 

4 
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