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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 21

ULANDA WILLIAMS,
Plaintiff,

- against - Index No.

152386/2013
FORWARD REALTY CORP. et al,,

Defendants.
X Decision and Order

(And a third-party action).

HON. MICHAEL D. STALLMAN, J.:

In this action, plaintiff alleges that, on January 11, 2013, the sidewalk
on which she was standing “did collapse, give-way, and cave in, causing her
to be precipitated into an underground vault and/or open area, thereby
sustaining severe injuries.” (Zuckerman Affirm., Ex A [Complaint] § 107.)
The sidewalk and underground vault area was allegedly located on East 60™
Street in Manhattan, adjacent to premises located at 1140 Second Avenue
and adjacent to the “Atomic Wings” exit door, approximately 19 feet
northeast from a Q60 bus stop sign. (/d. 1'06.)

Defendant Forward Realty Corp. (Forward) impleaded Bechtel

Associates Professional Corporation, New Cingular Wireless PCS, LLC,




AT&T Mobility, LLC, AT&T Mobility Services, LLC, and AT&T Mobility
National Accounts LLC, who were then. named as direct defendants.
(Zuckerman Affirm., Exs D, E.)

Pursuant to CPLR 3103, New Cingular Wireless PCS, LLC, AT&T
Mobility, LLC, AT&T Mobility Services, LLC, and AT&T Mobility National
Accounts LLC (collectively, New Cingular). now move for a confidentiality
order with respect to two documents that were potentially responsive to
various document discovery demands: (1) a “Master Contractor Agreement
by and between Bechtel Corporation and Cingular Wireless LLC”; and (2) a
“Turf Program 'Agreement by and between Bechtel Communications, Inc.
and AT&T Mobility LLC.” According to New Cingular, these documents
contain provisions which require New Cingular to preserve their
confidentiality.l New Cingular claims its attempts to secure a confidential
agreement with the parties in this action were unsuccessful.

Plaintiff and Forward each oppbse New Cingular's motion, and
Forward cross-moves to strike New Cingular's answer because New
Cingular did not provide any discovery since the preliminary conference.

New Cingular opposes Forward’s cross motion.
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DISCUSSION

According to New Cingular, the two agreements at issue on this motion
“include technical data, research, materials, and documents that provide
insight as to the inner workings of New Cingular.” (Zuckerman Affirm. {1 42.)
As New Cingular indicates, the cover page of the documents themselves
indicate that the agreements contain proprietary and confidential information.
(Zuckerman Affirm., Exs U, V.)

In the Court’s discretion, New Cingular’'s motion for a protective order
is granted. Due to the parties’ failure to agree updn the terms of a
confidentiality agreement, the Court adopts, as modified, the model
“Stipulation and Order for the Production and Exchange of Confidential
Information” created by the New York City Bar Association’'s Committee on
State Courts of Superior Jurisdiction. (http://www.nycbar.org/pdf/report/
ModelConfidentiality.pdf [accessed May 4, 2015].) By administrative order
of the Chief Administrative Judge of the Courts dated May 2, 2014, this
model form was adopted for optional use in the Commercial Division of the
Supreme Court, effective June 2, 2014.

Forward’s cross motion is denied. Forward has not demonstrated that
New Cingular's failure to provide discovery, in the absence of a negotiated

confidentiality agreement, was willful, contumacious, or in bad faith.
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CONCLUSION

Accordingly, it is hereby
ORDERED that defendants/third-party defendants New Cingular
Wireless PCS, LLC, AT&T Mobility, LLC, AT&T Mobility Services LLC, and

AT&T Mobility National Accounts LLC’s motion for a protective order is

granted as follows:
1. As used herein,

(a) “Confidential Information” shall mean the “Master Contractor Agreement
by and between Bechtel Corporation and Cingular Wireless LLC” and the
“Turf Program Agreement by and between Bechtel Communications, Inc.
and AT&T Mobility LLC", the cover pages of which were submitted as
Exhibits U and V to this motion (NYSCEF Doc Nos. 136 & 137).

(b) “Producing party” shall mean defendants/third-party defendants New
Cingular Wireless PCS, LLC, AT&T Mobility, LLC, AT&T Mobility Services
LLC, and AT&T Mobility National Accounts LLC and any third-parties
producing “Confidential Information” in connection with depositions,
document production or otherwise.

(c) “Receiving party” shall mean the party to this action and/or any non-party
receiving “Confidential Information” in connection with depositions,
document production or otherwise.

2. Except with the prior written consent of the Producing party or by order of
the Court, Confidential Information shall not be furnished, shown or disclosed
to any person or entity except to:

a. personnel of plaintiff, defendant, or third-party plaintiff actually
engaged in assisting in the preparation of this action for trial or other
proceeding herein and who have been advised of their obligations
hereunder;



b. counsel for the parties to this action and their associated attorneys,
paralegals and other professional personnel (including support staff)
who are directly assisting such counsel in the preparation of this action
for trial or other proceeding herein, are under the supervision or control
of such counsel, and who have been advised by such counsel of their
obligations hereunder;

C. expert witnesses or consultants retained by the parties or their
counsel to furnish technical or expert services in connection with this
action or to give testimony with respect to the subject matter of this
action at the trial of this action or other proceeding herein; provided,
however, that such Confidential Information is furnished, shown or
disclosed in accordance with paragraph 4 hereof;

d. the Court and court personnel, if filed in accordance with paragraph
7 hereof;

e. an officer before whom a deposition is taken, including stenographic
reporters and any necessary secretarial, clerical or other personnel of
such officer, if furnished, shown or disclosed in accordance with
paragraph 6 hereof;

f. trial and deposition witnesses, if furnished, shown or disclosed in
accordance with paragraphs 5 and 6, respectively, hereof;, and’

g. any other person agreed to by the parties.

3. Confidential Information shall be utilized by the Receiving party and its
counsel only for purposes of this litigation and for no other purposes.

4. Before any disclosure of Confidential Information is made to an expert
witness or consultant pursuant to paragraph 2(c) hereof, counsel for the
Receiving party shall provide a written agreement, in the form of “Agreement
to Respect Confidential Material’ (available at
http://www.nycbar.org/pdf/report/ModelConfidentiality.pdf [Exhibit A]), to
comply with and be bound by its terms.

Counsel for the party obtaining the executed agreement shall supply a copy
to counsel for all other parties at the time of the disclosure of the information
required to be disclosed by CPLR 3101(d), except that any such agreement
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signed by an expert or consultant who is not expected to be called as a
witness at trial is not required to be supplied.

5. Should the need arise for any of the parties to disclose Confidential
Information during any hearing or trial before the Court, including through
argument or the presentation of evidence, such party may do so only after
taking such steps as the Court, upon motion of the disclosing party, shall
deem necessary to preserve the confidentiality of such Confidential
Information.

6. This order shall not preclude counsel for the parties from using during any
deposition in this action any documents or information which have been
designated as “Confidential Information” under the terms hereof.

Any court reporter and deposition witness who is given access to
Confidential Information shall, prior thereto, be provided with a copy of this
order and shall execute the “Agreement to Respect Confidential Material”
(available at  http://www.nycbar.org/pdf/report/ModelConfidentiality. pdf
[Exhibit A]). Counsel for the party obtaining the “Agreement to Respect
Confidential Material” shall supply a copy to counsel for all other parties in
the action.

7. (@) A Receiving party who seeks to file with the Court any deposition
transcripts, exhibits, answers to interrogatories, and other documents
containing Confidential Information, and any pleading, brief or memorandum
which reproduces, paraphrases or discloses Confidential Information, shall
provide all other parties with seven (7) days’ written notice of its intent to file
such material with the Court, so that the Producing party may file a motion,
by order to show cause, to seal such Confidential Information.

The motion to seal by the Producing party must follow the Protocols in
Section K of the Protocol on Courthouse and County Clerk Procedures
for Electronically Filed Cases (revised April 22, 2015) for the Supreme
Court, Civil Branch, New York County concerning an application for a
sealing order in a pending e-filed case.

(See http://lwww.nycourts.gov/courts/1jd/supctmanh/EF-Protocol-
0415.pdf)

The Confidential Information shall not be filed until the Court renders a
decision on the motion to seal.




In the event the motion to seal is granted, all deposition transcripts, exhibits,
answers to interrogatories, and other documents containing Confidential
Information, and any pleading, brief or memorandum which reproduces,
paraphrases or discloses such material, shall be filed electronically in
accordance with the Protocols in Section K of the Protocol on Courthouse
and County Clerk Procedures for Electronically Filed Cases (revised April
22, 2015) for the Supreme Court, Civil Branch, New York County.

Working copies of any sealed efiled documents must be submitted to
the courtroom in sealed envelopes or other appropriate sealed container on
which shall be endorsed the caption of this litigation, the words

“CONFIDENTIAL MATERIAL SUBJECT TO
CONFIDENTIALITY ORDER”

as an indication of the nature of the contents, and a statement in substantially
the following form:

“This envelope, containing documents which are filed in this
case by (name of party), is not to be opened nor are the
contents thereof to be displayed or revealed other than to
the Court, the parties and their counsel of record, except by
order of the Court or consent of the parties. Violation hereof
may be regarded as contempt of the Court.”

Such documents shall be returned by the Part Clerk to the party who efiled
the documents upon disposition of the motion or other proceeding for which
they were submitted. Chambers will attempt to notify the party who efiled
the documents, and if the documents are not retrieved within 30 days
thereafter, the working copies will be discarded.

8. Any person receiving Confidential Information shall not reveal or discuss
such information to or with any person not entitled to receive such
information under the terms hereof.

9. Extracts and summaries of Confidential Information shall also be treated
as confidential in accordance with the provisions of this order.




10. The producti.on or disclosure of Confidential Information shall in no way
cgnstltute a waiver of each party’s right to object to the production or
disclosure of other information in this action or in any other action.

11. This order is without prejudice to the right of either party to seek relief
from, or modification of, this order or any provisions thereof by properly
noticed motion to the Court.

12. This order shall continue to be binding after the conclusion of this
litigation except

(a) that there shall be no restriction on documents that are used as
exhibits in Court (unless such exhibits were filed under seal); and

(b) that a party may seek the written permission of the Producing party
or further order of the Court with respect to dissolution or modification
of any part of this order. The provisions of this order shall, absent prior
written consent of both parties, continue to be binding after the
conclusion of this action.

13. Nothing herein shall be deemed to waive any privilege recognized by
law, or shall be deemed an admission as to the admissibility in evidence of
any facts or documents revealed in the course of disclosure.

14. Within sixty (60) days after the final termination of this litigation by
settlement or exhaustion of all appeals, all Confidential Information produced
or designated and all reproductions thereof, shall be returned to the
Producing Party or shall be destroyed, at the option of the Producing Party.

In the event that any party chooses to destroy physical objects and
documents, such party shall certify in writing within sixty (60) days of the final
termination of this litigation that it has undertaken its best efforts to destroy
such physical objects and documents, and that such physical objects and
documents have been destroyed to the best of its knowledge.

Notwithstanding anything to the contrary, counsel of record for the parties
may retain one copy of documents constituting work product, a copy of
pleadings, motion papers, discovery responses, deposition transcripts and
deposition and trial exhibits.




This order shall not be interpreted in a manner that would violate any
applicable cannons of ethics or codes of professional responsibility. Nothing
in this order shall prohibit or interfere with the ability of counsel for any party,
or of experts specially retained for this case, to represent any individual,
corporation, or other entity adverse to any party or its affiliate(s) in connection
with any other matters.

15. This order may be changed by further order of this Court, and is without
prejudice to the rights of a party to move for relief from any of its provisions,
or to seek or agree to different or additional protection for any particular
material or information;
and it is further

ORDERED that the cross motion by defendant Forward Realty Corp.

is denied.

Dated: May (p, 2015 ENTER:
New York, New York
>~
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HON. MICHAEL D. STALLMAN




