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ME COURT OF THE STATE OF NEW YORK 
TY OF BRONX: I.A.S. PART 19 

-- --------------'---------------------------------------------------X 
AN IDA ll-IILARIO, LUPE DILONE nad MICHELLE 

JIM NEZ, 

Plaintiffs, 

- against -

DU RDO MATOS, EUGENIO SALAS, JIMMY 
OL UIN, and NYLL MANAGEMENT, 

Defendants. 

-- --------------1---------------------------------------------------X 

P ES NT: Hbn. Lucindo Suarez 

DECISION AND ORDE 

Index No. 310360/2008 

Upon the notice of motion dated November 24, 2014 of defendants Eugenio Salas and Jimmy 

H lgu n and the affirmation, exhibits and reports submitted in support thereof; the affirm tion in 

o pos ·ti on dated April 1, 2015 of plaintiffs Candida Hilario and Lupe Dilino; and due deliberat on; the 

court nds: 

In this action arising out of a May 8, 2008 motor vehicle accident, defendants Eugenio S las and 

Ji m Holguin move pursuant to CPLR 3212 for summary judgment dismissing the comp aint of 

pl inti fs Candida Hilario ("Hilario") and Lupe Dilone ("Dilone") on the ground that neither laintiff 

su fer d a "seirious injury," as the phrase is defined in Insurance Law § 5102. Hilario and Dilone 

di con inued ~heir claims against defendants Eduardo Matos and NYLL Management by sti ulation 

pril 3, '.f013. The court dismissed the complaint of plaintiff Michelle Jimenez in an ord r dated 

D ce 

Accor~ing to the verified bill of particulars, Hilario suffered a partial rotator cuff tear to 

sh ul er; numerous cervical and lumbar spine disc herniations; and injuries to her shoulders, es and 

ri ht a le. She was confined to her bed and home for one week and incapacitated from her ho 
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or thref months. Dilone suffered from supraspinatus tendinosis in the right shoulder; ilateral 

sh uld r pain; disc herniations at C3-C4 and C4-C5; disc bulges at C5-C6 and C6-C7; umbar 

di cog nic derrangement; and radiculopathy. She was confined to her bed and home for one a d one-

ha f w eks anq she was incapacitated from her household duties for three months. Both plaintif s claim 

th ir i juries constitute a permanent loss of use of a body organ, member, function or sy tern; a 

pe ma ent corn.sequential limitation of use of a body organ or member; a significant limitatio 

of a b dy fun¢tion or system; and a medically determined injury or impairment of a non-pe anent 
' 

na ure hich prevents the injured person from performing substantially all of the material act which 

stit te suclt person's usual and customary daily activities for not less than ninety days during he one 

h dr d eighty days immediately following the occurrence of the injury or impairment ("90/1 O"). 

Defendants offer reports from neurologist Ravi Tikoo, M.D., orthopedic surgeon R bert J. 

0 Ian i, M.D. J and radiologist Richard A. Heiden, M.D. and plaintiffs' deposition transcripts in upport 

of the otion. ! Defendants have demonstrated that neither plaintiff suffered a serious injury wi hin the 

m am g of the Insurance Law. See Figueroa v. Ortiz, 125 A.D.3d 491, -N.Y.S.2d - (ls Dep't 

2015). Dr. Tikioo reported that his March 17, 2010 neurological examinations of plaintiffs were ormal. 

D . Or andi e~amined plaintiffs on March 15, 2010 and found normal ranges of motion for a I areas 

te ted nd normal or negative results for all clinical tests administered. The single deficit on rward 

fl xio (65/80idegrees) of Hilario's lumbar spine was not supported by other objective eviden e. He' 

op· ned that th¢ need for Hilario's right shoulder surgery was unrelated to the accident. Dr. eiden 

fo nd egeneitative changes but no evidence of post-traumatic injuries in plaintiffs' MRI tudies. 

Hi ari testified that she was confined to her bed for one week and to her home for one month a ter the 

' ' 

ac ide t. Dildne testified that she was confined to her bed and home for one week. 

Plaintiffs in opposition submit reports from Craig Antell, D.O. and treating physici Noel 

H wel, M.D.,, and affidavits and MRI reports from Ronald Roskin, M.D. Their submissi ns are 
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su icient to r~ise triable issues of fact that both plaintiffs suffered a permanent consequenti 1 or a 

sig ificant limhation of use injury to their cervical spines. See Diaz v. Dela Cruz, 125 A.D.3d 52, -

N .. S. d- (1st Dep't 2015). Dr. Roskin reported positive findings for disc bulges or hemiat ons in 

the cer ical sp~ne MRls but saw no evidence of degenerative changes on either study. Dr. owell 

rec rde motion deficits when he examined plaintiffs the day after the accident. Given the abs nee of 

pri r in ury, he concluded in his final narrative reports that plaintiffs' injuries were causally rel ted to 

the mo or vehicle accident. Dr. Antell examined plaintiffs in response to the motion and found 

de reas d moti!on on all planes of movement. His findings correlated with the positive MRI fi dings 

of ervi aldisdhemiationsorbulges. SeeJamesv. Perez, 95 A.D.3d 788, 945N.Y.S.2d283 (ls Dep't 

20 2). He concluded that the injuries were causally related to the accident. Since plaintiffs raised an 

fact regarding their cervical spine injuries, the court need not determine whether thei other 

cla me injuries meet threshold since they are entitled to recover damages for all injuries c usally 

rel ted o the abcident. See Macdelinne F. v. Jimenez, 2015 N.Y. App. Div. LEXIS 2178 (1st Dep't 

M r. 1 , 2015). Plaintiffs, though, failed to raise triable issues of fact on their permanent loss of use 

an 90 180 claims. See Oberly v. Bangs Ambulance Inc., 96 N.Y.2d 295, 751 N.E.2d 45 , 727 

N .. S. d 378 ~2001); Chaston v. Doucoure, 125 A.D.3d 500, 3 N.Y.S.3d 33 (1st Dep't 2015). 

ccordingly, it is 

RDE~IBD, that the motion of defendants Eugenio Salas and Jimmy Holguin for su mary 

jud me t dismissing the complaint of plaintiffs Candida Hilario and Lupe Dilone is granted to the 

ext nt f dismiSsing plaintiffs' claims of serious injury in the categories of permanent loss of u e of a 

bo y o gan, member, function or system and a medically determined injury or impairme t of a 

no -pe manent nature which prevents the injured person from performing substantially all of the 

ma eria acts which constitute such person's usual and customary daily activities for not less than inety 

da s d ring the one hundred eighty days immediately following the occurrence of the inj ry or 
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1m air ent; and it is further 

RDERED, that the clerk of the court is directed to enter judgment in favor of defe dants 

Salas and Jimmy Holguini dismissing the serious injury claims of plaintiffs Candida ilario 

Lu e Dilonie in the categories of permanent loss of use of a body organ, member, function or 

am dicallyi determined injury or impairment of a non-permanent nature which prevents the i ~ured 

per on rom performing substantially all of the material acts which constitute such person's us al and 

cus om ry daily activities for not less than ninety days during the one hundred eighty days imme iately 

followi g the oiCcurrence of the injury or impairment. 

his constitutes the decision and order of the court. 
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