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ME COURT OF THE STATE OF NEW YORK 
TY OF THE BRONX 

- ---- --------+-----------------------------------------------------x 
A ELINB GONZALEZ and ADALISSES GENAO, 

Plaintiffs, 

-against-

UB N GUERRERO, MANUEL A. GUERRERO and 
ONE. MEJIA, 

Defendants 
- ---- --------~------------------------------------------------------x 

Facts and Procedural Background 

Index No.: 307048/10 

DECISION/ORDER 

Howard H. Sherman 
J.S. c. 

Plaintiffs seek damages for injuries allegedly sustained on January 4, 2008 in a otor 

v hie e accident that occurred on at or near the intersection of Boston and Fordham Roads, B onx, 

ork. 

The action was commenced in August 2010, and issue was joined with the service f the 

sw rs of Manuel Guerrero in October. 

The Note oflssue was filed on October 28, 2013. 

Plaintiff Madeline Gonzalez alleges that she sustained the following injuries as a res lt of 

t em tor vehicle accident: left knee medial and lateral meniscal tears and partial ACL tear req iring 

s rge that was performed on 4/2/10; cervical spine herniations at C3-4 and C5-6; lumbar pine 

h mi tions atL3-4 and LS-SI, and L4-L5 radiculopathy with range of motion restrictions Ve ified 

B'll o Partic 1 lars ifl O]. 

It is fi;1rther alleged that plaintiff was confined to bed for a period of two months aft r the 

a cid nt, andto home to date [Id. if 1 l(b,c)]. 1 

I 1/5/11. 
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All injuries are alleged to be permanent and to qualify as serious in each and every cat gory 

f se ious injury enumerated in the statute [Id. ~24].2 

Motion 

Defendant Manuel Guerrero moves for an award of summary judgment dismissi 

c mplaint of'plaintiff Madeline Gonzalez on the grounds that she did not sustain a serious inj ry in 

t e u derlyi~g motor vehicle accident. In support defendant submits copies of the pleadings a d the 

v rifi d Bill <Pf Particulars, and the affirmed reports of the independent medical evaluations, a well 

a a c py ofthe transcript of plaintiff's 11/15111 examination before trial. 

Defe~dant Ramon Mejia cross-moves for the same relief on the same grounds tend ring 

of the teports of the same medical experts, as well as the report of a biomechanical engi eer. 

gineer' s report is not tendered in admissible form and is not considered for purposes f the 

Independent Medical Evaluations 

1) Dr< John H. Buckner conducted an orthopedic evaluation of plaintiff after a ph sical 

e ami ation <lm November 12, 2012. 

For purposes of the evaluation, Dr. Buckner reviewed inter alia, the emergency treat ent 

s as well as reports of the contemporaneous diagnostic studies and treatment records, an the 

o erat' ve report of 4/2110. 

Plaintiff presented with complaints of dizziness; nervousness; pain in the head ,neck, ack 

a d le shoulder, and right and left leg , and occasional numbness in the left leg 3 as we 1 as 

2 
Plaintiff did not succumb to any accident-related injury, nor was she dismembered in the accident, or 

ca sed to lose a fetus, nor was she significantly disfigured, nor did she sustain a fracture, nor are the injuries 
all ged quivale111t to a "total" loss of use as contemplated with respect to the permanent loss of use category. 

3 
It is noted that neither shoulder, nor head, nor leg accident-related injuries are asserted here. 

2 
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iffi ulty in walking, bending, and lifting. 

Upon an examination, which incorporated a series of objective orthopedic and neur logic 

t sts, and on evaluation of the contemporaneous records, Dr. Buckner concluded that there as no 

vid nee of causally-related musculoskeletal injury, the arthroscopic left knee surgery conclu ed to 

elated:to the motor vehicle accident. 

With respect to the cervical and lumbar spine, Dr. Buckner concluded that plaintiff 

us uloskel1etal disability. Concerning the left knee injury alleged, he opined that in light f the 

io echanios of the accident, and the lack of any evidence of diagnosis or treatment fi r this 

ond tion for fifteen months post-accident, and the indicia of degenerative changes evidenc d on 

t e 1 /21/09 MRI, and at surgery, that the condition was not causally related to the accide t. In 

ddif on, the:musculoskeletal examination of the knee was concluded to be entirely normal, w thout 

Dr. Buckner found plaintiffs cervical and lumbar spine examinations to be normal, an upon 

of the reports of the MRI studies, he concluded that plaintiff did not sustain any ace dent­

elat d cervical or lumbar spine injury. 

With respect to the left shoulder injury asserted, Dr. Buckner opines that his examinati n was 

ons stent with non-traumatic chronic impingement evidenced in the MRI report and foun upon 

rthr scopic surgery, and concludes that plaintiff did not sustain a serious left shoulder injury in the 

ot r vehicle accident. 

Dr. Buckner concluded that plaintiff could perform all activities of daily living w thout 

estr · ction. 

3 
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2) Dr. A. Robert Tantleff conducted a radiological review of the contemporaneous diag ostic 

1lm n of plaintiffs cervical and lumbar spine. 

With respect to the former study of 6/12/08, Dr. Tantleff opines within a reasonable egree 

f edical certainty that the films revealed regional discogenic changes with evide 

1 ng tanding degenerative disco genie disc disease especially with loss of disc space, desiccati n and 

pon ylitic Spurring at C4-5 and C5-6, and no evidence of acute or recent injury. 

The !7 /22/08 study of the lumbar spine was found to reveal advanced longst ding 

ege erative disco genie changes at L4 - 5 without correlation to the date of the accident. 

Deposition 

Plaintiff testified that she was the rear-seated middle passenger in a cab when the im act of 

t er ar-end collision caused her body to thrust forward [Gonzalez EBT: 11-22]. She was ta en by 

mb lance to Jacobi Hospital with complaints of pain in the left leg, neck and back [Id. 37-38 . She 

as iven a neck brace and prescription for pain medication before being discharged [Id. 39]. She 

as iven a card for a medical clinic at the hospital, and two or three days later, she presente there 

or t e treatment [Id. 44-45]. She treated for a couple of months before being referred to 

lini [Id. 51-53]. She treated at the second clinic for four months [Id. 54]. She was referr d to a 

pee· alist for her leg in 2009 or 2010 [Id. 5 8], and had knee surgery about a year after the ac ident 

Id. 59-60], and then underwent a course of post-surgery physical therapy .Plaintiff testified t at she 

as onfined to bed for a month after the accident [Id. 103]. 

DISCUSSION AND CONCLUSIONS 

Upon review of the findings by objective testing upon recent examination, and the eval 

f th contemporaneous records including the diagnostic reports, it is the finding of this cou that 

4 
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efe dants have met their initial burden to prove as a matter of law that plaintiff did not s stain 

ithe an accident-related permanent consequential limitation of use of a body organ ,mem er of 

unc ion, arid/or a significant limitation of use of a body function or system. 

In addition, in light of plaintiffs testimony concerning the minimal accident-r lated 

onfinement, it is submitted that defendants have met their prima facie burden to establis that 

lai iff did pot sustain a serious injury as defined by the 90/180 category asserted. 

Upo$ this showing, it is incumbent upon the plaintiff to come forward with an objectiv basis 

upp rting the conclusion that she sustained a serious injury. 

Plaintiff has done so. 

Upon consideration of the contemporaneous records of medical treatment proffered y the 

ros -moving defendants as annexed to Dr. Buckner's report 4 and the affirmed reports of tr ating 

hys cians Dr. Hostin, and Dr. Khakhar tendered in opposition, it is submitted that plaintiff has come 

orw rd with probative medical evidence of an accident-related serious injury in the significa t and 

er anent consequential loss of use categories. Conflicts in experts' assessment of finding upon 

ece t examination, as well as the etiology of the left knee injury are issues more properly re erved 

e triers of fact. 

Finally, no medical proof is offered to support a 90/180 claim, even were the ext nt of 

lai iff s post-accident confinement sufficient to qualify for purposes of such a claim. 

4 See; Exhibit C. 

5 
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Accordingly, the motion and cross motion are granted to the extent of awarding su mary 

udg ent dismissal of the claims of serious injury in all categories with the except on of 

'sig ificant'' and "permanent consequential" limitations of use. 

This constitutes the decision and order of this court. 

at d: Apdl 6, 2015 
Bronx , New York 

6 

Howard H. Sherman 
J.S.C. 

[* 6]


