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Sl JPRIEME COURT OF THE STATE OF NEW YORK 
cour TY OF BRONX 

Jl IMJ ANDRADE 
Plaintiff, 

-against-

C HES['ER CAB CORP., HAMALA SACKO and 
E DW11\RD HUGHEY, JR., 

Defendants. 

EJDWJ\RD HUGHEY, JR., 

Plaintiff, 

-against-

C H:ES fER CAB CORP. and HAMALA SACKO 

Defendant 

Index No./'307137111 
Motion Calendar No. 2, 3 
MotiorrDate: 2/9/15 

DECISION/ ORDER 
Present: 
Hon. Wilma Guzman 
Justice Supreme Court 

Index No. 309878/12 

R1 cita ion, as required by CPLR 2219(a), of the papers considered in the review of this moticn 
fo summary judgment: 

Papers 
l'i otic" of Motion, Affirmation in Support, 

a1 d Elhibits Thereto ........................................................................ . 
A fir1J11ation in Opposition, ................................................... . 
R<>ply Affirmation .............................................................. . 

Numbered 

1, 2 
3,4 
5,6 

Upon the foregoing papers and after due deliberation, and following oral argument, the 

Decisi'(Jn/Order on this motion is as follows: 

Defendant Hughey moves this Court for an Order granting summary judgment on the issue 

of liab'lity against defendants Chester Cab Corp., and Sacko on the issue of liability. Defenc ants 

C tJ.estt r Cab Corp and Sacko oppose the motion. Plaintiff also opposes this motion. 

Defendants Chester Cab Corp and Sacko move this Court for moves for summary judg11nent 

dismissing plaintiff Hughey' s complaint on the grounds that the plaintiff failed to sustain a "se110us 
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in ury' as defined by Insurance Law 5102( d). 

For purpose of disposition, both motions are consolidated and decided as follows: 

This action arises from a motor vehicle accident that occurred on May 19, 2011 a the 

in erse tion of Eighth Avenue and 42nd Street. Plaintiff was the front seat passenger in the ve icle 

o erat d by defendant Hughey. 

CPLR § 3212(a) permits a party to move for summary judgment after issue has beenjoi ed, 

pr vid d that the court may set a date for such a motion to be made and if the court sets no date hen 

th m tion must be made no later than 120 days of the filing of the note of issue, except with 1 ave 

o the court on good cause shown. Brill v. City of New York, 2 N.Y. 3d 648 (2004). A ourt 

pr vid ntly exercises its discretion, finding good cause shown, where discovery w s in 

in om lete at the time of the filing of the note of issue and where discovery continues after the 

o the ote ofissue. Doe v. Madison Third Bldg. Companies, 121A.D3d631 (1st Dept. 2014); 

ens Outreach-Network, 35 A.D.3d 104 (1st Dept. 2006). 

The Note oflssue was filed on February 24, 2014 and the Hughey motion for sum 

ju gm nt was filed on June 10, 2014. Defendant Hughey offers no good cause explanation as t the 

delay. As such, defendant Hughey's motion for summary judgment is untimely and denied. 

The proponent of a motion for summary judgment must tender sufficient evidence to s ow 

th ab ence of any material issue of fact and the right to judgment as a matter of law. see, Al arez 

v. Pro ect H s ital, 68 N.Y.2d 320, 508 N.Y.S.2d 923 (NY 1986) and Wine rad v. New ork 

U ive sit M dica1Center,64N.Y.2d851,487N.Y.S.2d316(NY1985) Summaryjudgmen isa 

dr stic remedy that deprives a litigant of his or her day in Court. Therefore, the party opposi g a 

m tio for summary judgment is entitled to all favorable inferences that can be drawn fro the 

eviden e submitted and the papers will be scrutinized carefully in a light most favorable to on­

m vin party. see, Assafv. Ropog Cab Corp., 153 A.D.2d 520, 544 N.Y.S.2d 834 (1st Dept. 1 

It s w ll settl¢d that issue finding, not issue determination, is the key to summary judgment. see, 

R se . Da Ec'b USA, 259 A.D.2d 258, 686 N. Y.S.2d 19 (1st Dept. 1999). Summary judgment will 

o ly b granted if there are no material, triable issues of fact. see, Sillman v. Twentieth Centu 

Fi m o ., 3 N.Y.2d 395, 144 N.E.2d 387, 165 N.Y.S.2d 498 (NY 1957) Summary judgme tin 

neglig nee cases may be granted where the facts clearly point to the negligence of one party wit out 
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cupableconductbytheother. see,Barnesv.Lee, 158A.D.2d414,551 N.Y.S.2d247(Pt ept. 

90). Summary judgment will only be granted if there are no material, triable issues of fact. see, 

Si Ima v. Twentieth Centu -Fox Film Co ., 3 N.Y.2d 395, 144 N.E.2d 387, 165 N.Y.S.2d 498 

Y 1 57) Summary judgment in negligence cases may be granted where the facts clearly poi t to 

th ne ligence of one party without any culpable conduct by the other. see, Barnes v. Lee, 158 

A.D.2 414, 551N.Y.S.2d247 (P1 Dept. 1990). 

In support of the motion for summary judgment, a defendant may rely either on the s om 

st tern nts of the defendant's examining physician or the unsworn reports of the plain iff' s 

exami ing physician. Pagano v. Kingsbury, 182 A.D.2d 268, 587 N.Y.S.2d 692 (2nd Dept. 1 92) 

A so, n affirmed physician's report, being in admissible form and showing that a plaintiffwa not 

su feri g from any disability or consequential injury from the accident would be sufficient to sa isfy 

a efe dant' s burden of proof and shift to the plaintiff the burden of establishing the existence of a 

tri ble issue of fact. See Gaddy v. Eyler, 79 N.Y.2d 955, 582 N.Y.S.2d 990 (1992), where defen ant 

es abli hed a prima facie case that plaintiff's injuries were not serious through the affidavit of a 

p ysic an who examined plaintiff and concluded that plaintiff had a normal examination. Whe the 

m va t has made such a showing, the burden shifts and it then becomes incumbent upon the plai tiff 

to pro uce prima facie evidence in admissible form to support the claim of serious injury. Alv rez 

v. Pro ect H s ital, 68 N.Y.2d 320, 508 N.Y.S.2d 923 (1986). To raise a triable issue of fa t as 

to whe her a herniated disc constitutes a serious injury, a plaintiff is required to 'provide obje tive 

ev"den e of the extent or degree of the alleged physical limitations resulting from the [injury] and 

third ration' (Noblev. Ackerman,252A.d.2d392,394). In lieu thereof, "[a]nexpert'squalit tive 

as ess ent of,a plaintiff's condition also may suffice, provided that the evaluation has an obje tive 

ba is a d compares the plaintiff's limitations to the normal function, purpose and use of the affe ted 

body o gan, member, function or system (see Dufel, 85 N.Y.2d at 798." (Toure v. Avis Rent A Car 

=.,.!.F==!=s -=In=c., 98 N.Y.2d 345, 350.). 

Defendant Chester Cab Corp. has met its prima facie burden for summary judgment thr ugh 

th su mission of the affidavits of Dr. Daniel J. Feuer who performed a neurological evalu tion 

o Jul 25, 2013. Upon review of the plaintiff's medical records and examination, Dr. Feuer n ted 

norma ranges of motion as compared to the norm in the cervical spine. Dr. Feur opined tha the 
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pl inti f did not demonstrate any objective neurological disability or neurological permanenc . 

Upon review of the plaintiffs medical records and examination, Dr. Katz noted no mal 

ra ges of motion as compared to the norm in the cervical spine and lumbar spine. Dr. Katz op ned 

th t pl intiff s soft tissue injuries had all resolved. Dr. Katz further opined that plaintiff showe no 

si ns r symptoms of permanence and is not disabled. Plaintiff is able to work without restrict· ons 

ca able of daily activities and pre-loss activities. 

Plaintiff Hughey has submitted sufficient proof to raise a triable issue of fact. D . S. 

R ma handranNairtreated the plaintiffbetweenmay24, 2011 and December 19, 2013. Durin this 

e, sing a goniometer, Dr. Nair noted range of motion limitations as compared to the no s m 

ical spine and lumbar spine. Dr. Nair also reviewed the plaintiffs July 22, 2011 MRI and 

paracentral disc herniation at L4-L5. In the June 2, 2011 MRI, Dr. Katz noted a post rior 

di c b lging impressing on the thecal sac at C3-4 through C6-7. After the initial treatment, Dr. 

re erre plaintiff to conservative physical therapy, chiropractic adjustments and acupuncture ee 

week until March 2012. Dr. Nair opined that the plaintiffs injuries were causally re ated 

ubject accident and not the result of degeneration based upon his review of the MRI' . In 

a diti n, plaintiff was asymptomatic prior to the subject accident. Dr. Nair opined that the plai tiff 

su fer d a permanent disability as the result of the subject accident, a condition that will worsen 

Accordingly, it is 

ORDERED that defendant Hughey's motion for summary judgment pursuant to C.P .. R. 

§ 21 on the issue of liability is denied as untimely. It is further 

ORDERED that defendants Chester Cab Corp. And Sacko's motion for summary judg ent 

o the issue of threshold is hereby denied. It is further 

ORDERED that defendant Hughey shall serve a copy of this Order wit~ No7e of Entry 

ies within thirty (30) days of entry of this Order. / / 
/ ~' 

is cpns ·itutes the decision and Order of the Court. I / 

- I~ 
&1 'Li " -l----lo-1-1--4-~-4-'--- 0 

HON. WILMA/GUZMAN 
! 

Justice Supreme Court 
{ 

Page 4 of 4 

[* 4]


