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NEW YORK SUPREME COURT - COUNTY OF BRONX 
PARTIA-25 

0 ARD POWELL, 

-against-

Plaintiff, MEMORANDUM DECISION/O ER 
Index No.: 307928/12 

CORRORATION, TURNER CONSTRUCTION 
., SEtTLEMENT HOUSING FUND, INC., 

H NEW YORK CITY SCHOOL CONSTRUCTION 
U HORITY, 

Defendants . 

. MARK FRIEDLANDER 

Plaintiff moves for an order: (1) granting plaintiff partial summary judgment on lia ility, 

urs ant to Labor Law §240(1); and (2) amending the complaint to allege compliance with 

ub ic AutHorities Law §744. The motion is decided as hereinafter indicated. 

This is an action by plaintiff to recover monetary damages for personal injuries alle edly 

ust ined otit March 14, 2012, while working at a construction site at 1501 Jerome Avenue, 

ro x, New York ("The Premises"). Plaintiff alleges that, in addition to being liable for 

om on law negligence, defendant violated Labor Law §§200, 240(1) and 241(6), Rule 23 of the 

e York $tate Industrial Code, including §23-l.21(b)(4), §23-l.2l(b)(4)(ii), §23-1.15, §2 -

1.7( )(l)(b)(l)(i), §23-1.16, §1.7(b)(l)(iii)(a)(b) and (c), §23-1.8, §23-1.32, §23-2.2(b), §2 -

.2( )(3), §23-2.4, §23-3.2, §23-3.3(g) and §23-4.4, as well as The Board of Standards and 

pp als, the Administrative Code of the City ofNew York and OSHA rules. 

The branch of plaintiff's motion to amend his complaint to reflect compliance with ublic 

ut orities Law §744, which is not opposed by the defendants, is granted, and plaintiffs 
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om laint is deemed amended accordingly. 

In support of the motion, plaintiff submits, inter alia, a copy of the pleadings, transc ipts 

ft e deposition testimony of plaintiff, ofYuta Lee ("Lee"), an assistant safety engineer of 

u er Construction Corp. ("Turner"), the accident report of Turner, and photographs. 

The facts, as culled from the pleadings, deposition transcripts and exhibits, are as fo lows: 

ew York City School Construction Authority ("SCA"), is the owner of the Premises. SCA 

enced a project in 2009, known as The New Settlement Community Campus, involvi g the 

ons ruction of two public schools and a Community Center. Settlement Housing Fund, In ., 

as he developer of the project. Turner was the general contractor on the project and URS 

o oration served as the "Owner's Rep." JTC Painting Corp. ("JTC") was a subcontracto on 

roject. Plaintiff was a union painter employed by JTC. 

Acc<t>rding to plaintiff's deposition testimony, on March 14, 2012, plaintiff was wea ing a 

-sh' rt, pairtter's pants and construction boots. Plaintiff brought the materials he needed to paint, 

ons'sting of paint, paint rollers and extension poles, brushes and deuces (smaller buckets 

ire handle that can hold about 2-2 Yi gallons of paint), with him. He commenced work at :00 

.M. His accident took place in the staircase between the first and second floor of the Prem ses. 

he taircase was divided by a handrail, and extended to a "mid-level" landing, at which po nt it 

urn d to a second set of stairs to reach the second floor. Plaintiff completed painting the 

ells b¢tween the fourth and second floors by about 12:00 P.M. He had used a ladder 

et een the fourth and third floors. The ladder was then brought down to the stairwell bet 

he t ird andl second floor, but he was not sure if it was used there. Plaintiff then took his 1 ch 

At about 12:40 P.M., plaintiff returned from lunch and was going to paint the ceilin . 
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he adder was leaning against the cinderblock wall on the mid-landing between the secon and 

Irst floor. The ladder was a straight extension ladder that had wrapping on the top and rub er 

eet n the bottom. Plaintiff extended the ladder five to six feet, to reach a height of about 

hirt en to fifteen feet. He made sure the lock on the ladder was secure. Plaintiff positione 

add r so th~t the top of it was leaning against the soffit or beam that ran the length of the 

ind rblock wall. He took the deuce, which was about eight inches in diameter and six to s ven 

nch s tall, and put his hand through the handle so that it rested on his wrist. The brush wa in 

he ucket. The deuce was filled with approximately one quart of paint. The ceiling was a out 

1fte n feet high. Plaintiff climbed three quarters of the way up the extended ladder. As he as 

oo ing the: deuce onto the ladder, the top of the ladder gave way, kicked out from under hi and 

e fi ll to the landing, hitting the banister with his left side, his lower back and right knee hi ting 

hes eps. 

Acc<1>rding to Lee's deposition testimony, after learning of the accident, he investiga ed, 

po e to plaintiff, inspected the ladder involved in plaintiffs accident, and filled out a repo . 

ee, after inspecting the ladder, found it to be "no good." He opined that the condition oft e feet 

ou d not perform as an anti-skid protection and contributed to the ladder's kicking out an 

alli g. He further opined that the wrapping on the top of the ladder would make it slide w en 

ei ht was put on it. 

Plaimtiff has established a prima facie entitlement to summary judgment as a matter f 

aw y deposition testimony that the ladder he used kicked out from under him causing him to 

all t the gnound. Fernandez v. 213 E. 63rd St. LLC, 115 A.D.3d 514 (l51 Dept. 2014). 

With respect to plaintiffs Labor Law §240(1) claim, defendant does not contest the 

nad quacy of the ladder use.cl by plaintiff. Defendants' sole opposition to plaintiffs motio 1s 
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hat laintiffs actions were the sole proximate cause of his accident. More specifically, 

efe dants ¢ontend that plaintiff used the subject ladder throughout the morning without in ident 

nd hat each time plaintiff went up the ladder prior to the subject incident, one of plaintiff co-

or ers secured the ladder by holding it, and it was plaintiffs decision not to wait for a co-

or er, that was the sole proximate cause of the accident. 

Defendants' contention fails to raise a triable issue of fact as to whether plaintiffwa the 

roximate cause of his injuries. It is undisputed that the ladder used by plaintiff was 

se ured and that no other safety devices were supplied. Accordingly, plaintiff cannot be 

olel to blame for his injuries. Ranierri V. Hold Constr. Corp., 33 A.D.3d 425 (1st Dept. 2 

ela co v. The Green-Wood Cemetery, 8 A.D.3d 88 (1st Dept. 2004). Plaintiffs use of the 1 dder 

ith ut a ca-worker present amounts, at most, to comparative negligence, which is not a de ense 

o a ection 240(1) claim. Velasco v. The Greenwood Cemetery, supra. No evidence was 

ub itted that plaintiff was ever instructed not to use the subject ladder or that an adequate afety 

evi e was available and plaintiff chose not to use it. Boyd v. Schiavone Constr. Co., Inc., 06 

.D.3d 546 (1st Dept. 2013). 

Plaintiffs motion for partial summary judgment against defendants on the issue of 

iabi ity, pursuant to Labor Law §240(1), is granted. 

The foregoing constitutes the Decision and Order of the Court. 

ate 
1 I 
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