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SUPREME COURT OF THE STA TE OF NEW YORK 
COUNTY OF NEW YORK: PART 50 
----------------------------------------------X 

BRUCE J. BARDONE and KA THERINE BARDONE 

Plaintiffs, 

- against -

A.O. SMITH WATER PRODUCTS CO., et al., 

Defe11dants. 
----------------------------------------------X 

PETERH. MOULTON, J.: 

Index No. 190134/14 
Motion Seq. 005 

DECISION & ORDER 

PlaintiffBrt1ce J. Bartlone ("plai11tiff') worked personally, ai1d in the presence of others, as 

an electrician at various job sites tl1roughout Ne\v York City f:ro1n the early 1960s througl1tl1e1970s. 

While working at those job sites, plai11tiff alleges that he was exposed to asbestos-containing floor 

tiles inanufact11red, sold, and distributed by Defenda11t Goodyear Tire & Rubber Co1npany 

("Goodyear" or "Defendant"). On March 25, 2014, plaintiff was diagnosed with lung cancer that 

he attributes, in part, to his alleged asbestos-exposure to Goodyear floor tiles. 

Defendant moves, pursuant to CPLR § 3212, for su1nmary judgn1ent disn1issing the 

complaiI1t as well as all cross-clai1ns asserted against it in this action on the grounds t11at there is no 

evide11ce that plai11tiff v,ras actually exposed to asbestos fibers released fi·o1n a product n1ai1ufactured, 

sold, distributed, and/or installed by Goodyear. Specifically, Goodyear alleges that the 011ly direct 

exposure plai11tiff 11ad to its floor tiles stemmed fron1 his work drilling holes on tiles ma11ttfactured 
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by Goodyear and other n1anufactttrers. Additionally, defendant states that \vl1en asked io identify 

tl1e manufacturer of the floor tiles at his job sites, plaintiff stated that l1e could not ide11tify ihe 

manufacturer ofa specific sei of floor tiles u11less he \vas reading the box or packaging in v.1hicl1 a 

particttlar floor tile had been packaged and sold. Defendant further points out tl1at wl1en asked why 

he believed that son1e oftl1e Door tiles 11e had encountered at some of the sites 11e worked at \Vere 

manufactured by Goodyear, plaintiff said it was because he saw boxes bearing tl1e nan1e "Goodyear" 

along with tl1e word "asbestos." Goodyear claims that it never made such boxes bearing the word 

"asbestos." It also clai1ns tl1at plaintiffs descriptions of the pl1ysical prope1ties of the !1oor tiles he 

encountered (hard and inflexible), do not co1npo1t witl1 tl1e fact that Goodyear 111anufactured several 

floor tiles that \Vere flexible and often sold in rolls. Finally, Goodyear claims that plaintiffs pl1ysical 

description of t11e tiles 11e e11countered correlates closest to Goodyear's '"Deluxe On Grade'' floor 

tiles, which it clai1ns \Vere, and 11ave always been, asbestos~free. 

In opposition, plaintiff asserts that defe11dant has failed to 1neet its burde11. Plai11tiff further 

argues that l1is testin1ony raises triable issues of fact witl1 respect to Goodyear tiles contributing to 

his asbestos exposttre. In sttpport of tl1at clai1n, plaintiff notes that he positively identified seeing 

and bei11g in direct co11tact witl1 Goodyear tiles origi11ating from boxes containing the word 

"asbestos." I-Ie furtl1er argues tl1at Goodyear does not dispute that its tiles were at the various job 

sites plaintiff described. As noted ii1 plaintiffs opposition papers, Goodyear l1as submitted no 

affirmative documentation in suppo1t of its clain1 tl1at its boxes never bore tl1e word "asbestos." 

Plaintiffftuther argttes that Goodyear has subn1itted no documentation proving that all the tiles that 

it n1anufactured and sold i11 the 1970s were asbestos-free. The affidavit of Joseph l(emrnerling, 

plaintiff arg11es, is ii1st1fficie11t to establish a pri1na facie case, as Ke1nn1erling did not join Goodyear 
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u11til 1968 and sub1nitted no docume11tation i11 support of l1is opi11ions. Plai11tiff also argues that 

Ken1merling's testi1nony is sharply contradicted by the deposition testi1nony of Goodyear corporate 

representative Russell Holn1es. Finally, plaintiff asserts that all Goodyear tiles, even tl1ose not 

inte11tio11ally nlanufactured \Vi th asbestos, were contaminated with tremolite asbestos fiber. As such, 

plaintiff states tl1at Goodyear cannot sustain its burde11 a11d n1ake a pri1na facie showing. Even if 

inanaged to do so, plaintiff subn1its that issues of fact exist for a jltry to decide. 

DISCUSSION 

CPLR § 3212 (b) provides, in relevant patt: 

A motion for su1nmary judgment shall be supported by affidavit, by a copy of the 
pleadings and by other available proof, such as depositions ru1d written admissions. 
Tl1e affidavit shall be by a person having knowledge of the facts; it sl1all recite all the 
material facts; ru1d it shall sho\v that tl1ere is no defense to the cause of actio11 or that 
tl1e cattse of action or defe11se l1as no nlerit. The inotion sl1all be grru1ted if, upo11 all 
tl1e papers and proof submitted, the cause of action or defense shall be established 
sufficiently to warrant the court as a matter of law in directing judgment in favor of 
any party. Except as provided in subdivision (c) of this rule the n1otio11 shall be 
denied if any party shall shov.' facts sufficie11t to require a trial of any issue of fact. 

Tl1us, a defe11dant 111oving for s1nnmary judg1nent 1nust first establish its pri1na facie 

entitle1nent to jl1dg1nent as a 1natter of law by de1nonstrating the absence of 1naterial issues of fact 

(see Vega v. Restani Constr. Corp., 18 NY3d 499 [2012]; Zucker111an v. Cityo_[Ne1v York, 49 NY2d 

557, 562 [1980]). Tl1erefore, sun11nary jt1dg1nent in defe11dant's favor is de11ied whe11 defendant fails 

"to 1111equivocally establisl1 tl1a1 its product co11ld not have contributed to the causation of plaintiffs 

injury" (Reid v. Georgia-Pacific Cmp., 212 AD2d 462, 463 [!st Dept. 1995]; Mauer of New York 

City Asbestos Litig. (Berens1nann), 122 AD3d 520 [I st Dept. 2014]). An affidavit from a corporate 

representative wl1ich is "conclusory and without specific factual basis" does not nlect tl1c burden 

(Matter of New York City Asbestos Litig. (Di Salvo), 123 AD3d 498 [1st Dept. 2014]). By contrast, 
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in Root v. Eastern Re,fractor;es, Co. (13 AD3d 1187 [1st Dept. 2004]), an affidavit from a corporate 

einployee who worked for the defe11drn1t since 1948, which stated that t11e company did 11ot supply 

any asbestos-containing prodlicts to Syracuse University duri11g tl1e relevant time, is sufficient to 

1neet tl1e burde11 of proof 

It is only after the burde11 of proof is met that plaintiff mlist the11 show "facts and conditions 

from which the defendant's liability 1nay be reasonably inferred" (Reid, 212 AD2d at 463, supra). 

'fhe plaintiff cannot, however, rely on co11jecture or speculation (see Roimesher v. Colgate 

Scaffolding & Equip. Corp., 77 AD3d 425, 426 [1st Dept. 2010]). Nor can a plaintiff rely upon the 

affirn1ation of cou11sel to fill in a crucial gap regrn·ding 11ow the plaintiff was exposed (see lvfatter 

of Asbestos Liligalion (Comeau), 216 AD2d 79 [lsl Dept. 1995] [counsel stated that tl1e deceased 

plaiI1tiff metal lather n1ust "11ecessarily [have] scraped ... W.R. Grace asbestos containing 

fireproofing ... in order to perfor1n 11is job"]). '[o defeat su1nmary jltdgment, a plait1tiff s evidence 

must create a reasonable i11ference that plaintiff was exposed to a specific defendant's product (see 

Comeau v. WR. Grace & Co.-Conn), 216 AD2d 79 [1st Dept. 1995]). 

In addition, issues of credibility are for the jury (Cochra11e v. 01vens-Corning Fiberglass 

C'o1p., 219 AD2d 557, 559-60). Wl1ere "[t]he deposition testi1nony of a litigant is sufficient to raise 

an issue of fact so as to preclude tl1e grant of swnmary judgment dis1nissing tl1e co1nplaint ... [t]he 

assessment oftl1e value of a witnesses' testi1nony constitutes rn1 issue for resolution by tl1e trier fact, 

and an)' apparent discrepancy between the testin1ony and the evidence of the record goes only to tl1e 

weight rn1d not the ad111issibility of the testi1nony" (Doll as v. Grace & C'o., 225 AD2d 319, 321 [1st 

Depl. 1996} [inte1nal citations omitted]). This is particularly true i11 asbestos cases, like that in 

Dallas, where the testimon)' prese11ted is often proffered by witnesses attempting to recall remote 
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events that arc years and perhaps eve11 decades re111oved from the present. Furthern1ore, it is well-

settled that in perso11al injttry litigatio11, a plaintiff is not required to show the precise cause ofl1is 

dan1ages, but only facts ai1d conditio11s from which a defendant's liability can be reasonably inferred 

(Reid, supra; Matter of New York City Asbestos Litg (Brooklyn Nav. Shipyard Cases), 188 AD2d 

214, 225 [1st Dept], q(fd 82 NY2d 821 [1993]). 

I-Iere, defendant has failed to meet its initial burde11. The affidavit of Joseph Ke1nn1erling 

proffered in support of the 1notion points to no docun1e11t, brocl1ure or otl1er source of i11for1nation 

categorically refuting plaintiffs clain1s witl1 respect to the descriptions of the tiles he encountered. 

Additionally, l(e1nmerling ad1nits to only reviewi11g "certain portions" of plaintifrs depositio11 

testi1nony prior to disse1ninating l1is own findings. And wl1ile Kemmerling avers tl1at "asbestos was 

not an iI1gredient in Goodyear vi11yl flooring" from 1969 to 1979, he does not dispute that asbestos-

containing Goodyear tile existed prior to that ti1ne, a period i11 which plai11tiff claims to have worked 

with such tiles. Additionally, the deposition testin1ony of Russell 1-Iolmes, the aforementioned 

former Goodyear e1nployee, appears to state that 1-IDI-J tile, a particular Goodyear tile known to have 

contai11ed asbestos, \Vas inanufactured until at least 1975, also withi11 the releva11t tin1e fra1ne of 

plaintiffs work l1istory. As such, Goodyeai· appears to co11cede, at a 1ninin1um, that tiles 

manufactured by it contained asbestos du1ing at least pait of plaintiff's relevant work history. Tl1at 

finding is undisturbed by defenda11t' s additional st1bmission of the affidavit of Ed1nt1nd Lutz, a 

for1ner Goodyear i11ai·lceting a11<l sales representative for the first time in its Reply Me1norandttm. 1 

Lutz' s affidavit stated that "Goodyear floor tile was never man11factw·ed or sold in paclcages tl1at bore 

1The original Edn111nd Lutz affidavit s11bmitted in Defendant's Reply Memora11du1n was 
an inco1nplete docun1enL At oral argun1ent, the court allowed defendant to sttbstitute it with a 
co1nplete version. 
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the word 'asbestos."' While that statement is at odds witl1 plait1tiff s account, defendant caru1ot rule 

out the possibility, for instance, that tl1e word "asbestos" was placed on the boxes at plaintiff's 

variotts job sites after tl1e boxes l1ad already been inarketed or sold. Tl1e undisputed presence of 

defendant's tiles at plaintiffs various job sites sufficiently shows that defendant cannot ineet its 

b11rde11 of establisl1ing a prima facie case. 

Moreover, even if defendant l1ad met its burde11, issues of fact exist for trial. As is relevai1t 

to the instant motion, at his deposition plaintiff testified that he was exposed to asbestos-containing 

dust from Goodyear brand tiles that \Vere being cut and installed at nu111erous job sites throughout 

the 1960s and 1970s. Specifically 11e testified that while working as an electrician, 11e was exposed 

to asbestos from electrical pa11els, boilers, HVAC equipment, sheetrock, and motors (see Bruce J. 

Bardone Deposition Transcript, Ex. 2, Plai11tiiI's Affirn1ation in Opposition, p. 34, 44-45). At son1e 

of those sites, he recalled being exposed to asbestos dust from floor tiles tl1at were bei11g cut and 

installed by laborers in his presence (id at p. 595-598; p. 31-36, p.79-80, and p. 1321-1324). 

Plaintiff further recalled being exposed to asbestos from Goodyear floor tiles that he drilled into i11 

order to iI1stall electrical co1npo11e11ts (id. at p. 604-606). I-le was able to identify the tile that he 

drilled into as Goodyeai· tile based 011 l1is observation of empty boxes of Goodyear brai1d tile in the 

viciI1ity of 11is work space (id. at p. 596-598). Plaintiff furtl1er expressed fan1iliarity with the 

cl1aracteristics of Goodyear floor tiles (icl. at p. 596-597). 

The court i1otes Goodyear's exception to inany of plaintiff's descriptions and 

characterizations. For i11stance, Goodyear takes exception to plaintiff chai·acterizi11g the tiles that 

he encountered as l1ard and inflexible when it describes its floor tiles as being flexible and often sold 

i11 rolls. Additionally, Goodyeai· repeatedly claims that its floor tile boxes never contained tl1e word 
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"asbestos." Tl1e weight to afford plaintiff's tcstin1ony wl1e11 compared to that of Goodyear, is not 

for this coltrt to dete1111i11e. A11y discrepancy here between plaintiffs testin1ony a11d that of 

defendant's witnesses and records at trial is for a jury to decide. Also, as the no11-moving party 011 

a motion for sun1111at")' judgtnent, plaintiff is entitled to 11ave 11is deposition testi1nony vie\ved in a 

light most favorable to hin1 (see Vega, 18 NY3d at 503). Ultimately, 11is credibilit)' will be evaluated 

by a jury (see Do/las, 225 AD2d at 321 ). 

It is worth 11oting here that defendant's reliance on Ca1vein v. Flintkote Con1pany, 203 AD2d 

105, 105-06 [1st Dept. 1994] as to tl1e isslte of prodltct identification is misplaced as the Ccnvein case 

does i1ot co1nport with the t11ore pervasively cited First Department precedent set in cases such as 

Reid and the Brookl;1n Nav. Shipycrrd Cases, as noted in this decision. C'awein is also factually 

disti11guishable fron1 the h1stant case. Cawein i11volved a 11oor tile laborer who worked from 1959 

to 1985 in Jloor tile factories. Thougl1 CaV11ein could not identify defendant F!intkote's product as 

the source ofl1is asbestos exposlrre, a co-\vorker sub1nitted an affidavit stating that 11e had seen at1 

unopened bag ofFlintkote's product at Cawein's factory witholit reference to a specific date or 

range of dates. Flintkote also was able to assert that it had 11ever supplied asbestos to tl1e plant 

Cawein worked at. Here, unlil(e in C'a1vein, plaintiff was able to assert tl1e specific range of dates 

during wllich he would have been exposed to defendant's tiles. Additionally, defendant does 11ot 

dispute the presence of its tiles at lhe job sites that plainti1Tworked at. Most i1otably, here plai11tiff 

has 11ot only sub1nitted testimony with respect to unopened tile boxes, but affirn1atively describes 

11is recollection with respect to the contents of those boxes. 1'hose facts were i1ot present i11 Catvein. 

As such, tl1e 11oldi11g in CaH1ein bears no relevance to the court's decision here. 

Based on the forgoing, tl1e court finds that Sltfficient evidence has been proffered to defeat 
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defendant's motion. It is hereby 

ORDERED that defendant's motion is denied in its entirety. 

This Constitutes tl1c Decision and Order of the Court. 

DATED: 7/8/15 

(~ H. MOULTON, J.S.C. 
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