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This is a personal injury action arising from a trip and fall on a public sidewalk sometime
in 2008. Defendants Abro Management Corp. (“Abro”) and Abraham Scharf (“Scharf™)
(“collectively referred to herein as “moving defendants™) now move for an Order pursuant to
CPLR § 3212 granting them summary judgment dismissing plaintiff’s complaint, together with
all cross-claims. For the reasons set forth below, moﬁng defendants’ motion is granted in part
and denied in part.

The relevant facts are as follows. Plaintiff in this action alleges that she was injured in a
trip and fall accident on September 8, 2008, on a sidewalk adjacent to the premises located at
495 West 187" Street, New York, New York (the “premises™). Specifically, plaintiff alleges as
follows. As she was walking down the sidewalk, she stepped on a small metal plate in the
sidewalk. As she stepped on it, the metal plate tilted upwards. Her foot then dropped in the
opening below it, causing her to fall. The premises is owned by non-party Overlook Realty LLC
(““Overlook™) and Abro was and is retained by Overlook to manage and maintain the premises.
Defendant Scharf was a former principal of Abro. He died in 1999.

On a motion for summary judgment, the movant bears the burden of presenting sufficient
evidence to demonstrate the absence of any material issues of fact. See Alvarez v. Prospect
Hosp., 68 N.Y.2d 320, 324 (1986). Once the movant establishes a prima facie right to judgment
as a matter of law, the burden shifts to the party opposing the motion to “produce evidentiary

proof in admissible form sufficient to require a trial of material questions of fact on which he
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rests his claim.” See Zuckerman v. City of New York, 49 N.Y.2d 557, 562 (1980). Summary
judgment should not be granted where there is any doubt as to the existence of a material issue of
fact Id.

In the present case, as an initial matter, moving defendants’ motion for summary
judgment dismissing plaintiff’s complaint and all cross-claims as against defendant Scharf is
granted without opposition.

However, moving defendants’ motion for summary judgment dismissing plaintiff’s
complaint and all cross-claims as against defendant Abro is denied as Abro has failed to make a
prima facie showing that it cannot be held liable for plaintiff’s injuries as a matter of law. Abro
contends that it cannot be held liable for plaintiff’s injuries as it owed no duty to plaintiff as it
was only the managing agent of the premises and not the owner. In support of this position, Abro
relies solely on the First Department’s holding in Sweeney v. Herman Management, Inc., 85
A.D.2d 34 (1* Dept 1982), wherein the court held that “[t]he principle has long been established
that an agent acting on behalf of a disclosed principal will not be personally bound, absent clear
and explicit evidence of the agent’s intention to substitute or add his personal liability for or to
that of his principal.” Abro’s reliance on Sweeny is misplaced as the court’s holding in Sweeny
is not applicable to the present case. Sweeny was not a personal injury action, nor did it discuss
the relevant standard of when the managing agent of a property can be held liable to a third-party
in a negligence action. Rather, Sweeny dealt solely with the issue of whether a managing
company could be held personally liable for breach of an agreement when it signed the
agreement as an “agent” of the owner of the subject premises. As plaintiff is not seeking to hold
Abro liable pursuant to a contract, Sweeny is simply inapplicable and, contrary to Abro’s
contention, its holding does not support a finding that Abro is entitled to summary judgment in
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the present action. Additionally, as this is the only ground upon which Abro moves for summary
judgment, the court need not address any other possible grounds for summary judgment at this
time.

Accordingly, moving defendants’ motion for summary judgment is granted only to the
extent that defendant Scharf is entitled to summary judgment but is otherwise denied as to Abro
and it is hereby

ORDERED that all claims and cross-claims asserted against defendant Scharf in this

action are hereby dismissed. This constitutes the decision and order of the court.
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