Sepulveda v Nunez
2015 NY Slip Op 32149(U)
October 8, 2015
Supreme Court, Bronx County
Docket Number: 307328/2013
Judge: Jr., Kenneth L. Thompson
Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various state and

local government websites. These include the New York
State Unified Court System's E-Courts Service, and the

Bronx County Clerk's office.

This opinion is uncorrected and not selected for official
publication.




A FILED Oct 29 2015 Bronx County Clerk

SUPREME CQURT OF THE STATE OF NEW YORK

CO F BR 1A 20 X
VINCENT SEPULVi DA, ‘ Index No: 307328/2013
Plaintiff,
-against- DECISION AND ORDER
Pi nt:
'MIGUEL E. NUNEZ, HON. KENNETH L. TE[OMPSON, JR.
' ' Defendant. X :
MIGUEL E. NUNEZ,
Plaintiff,
againgt Third —Party Index: 83703/2014
JOSER. ORTIZ and JONATHAN L. ORTIZ and INTEX
AUQT LEASING and SHAHROKH T. ARAE,
| Defendant.
X
The following papers npmbered 1 to 8 read on this motion to amend pleadmgs o
No On Calendar of June 3, 2015 PAPERS NUMBER
Notice of Motion to Show Cause - Exhibits and Affidavits Annexed—- 1,5
" Answering Affidavit and Exhibits-—- 2,6
Replying Affidavit and|Exhibits 3,4,8__
Affidavit: .
Pleadings -- Exhibit. e
Memorandum of Law A
Stipulation -- Referee’s Rsport ~Minutes '
Filed papers ! - ' N
i : . ]
Upon the foregoing pq#ers and due deliberation thereof, the Decision/Order U'Lﬂﬁs movion is as follows:
This action arose as a result of personal injuries sustained y plaintiff, Vincent
" Sepulveda, (hercindftcr, “Sepulveda™) as a result of a motor vehigle accident which occurred on

April 9, 2013. Defendam, Miguel E. Nunez, (“Nunez”) moves ior summary Judgment

dismissing this achqm, contending that Sepulveda cannot establish that he sustained serious

injury as that term fs defined in Insurance Law §5102(d). Sepulw

eda, moves pursuant to CPLR

3025 and 305, to almnd the complaint to add third-party defendaft, Shahrokh T. Arae (Arae), as

a dlrect defendant m Sepulveda’s complaint. Arae cross-moves t«

h strike the note of issue and for

?

|
i
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' d:scovery The motions of Nunez, Sepulveda and the cross-motign of Arae are consolzdated for

- 5102(d). (Pommel v Perez, 4 N.Y.3d 566, 574 [1** Dept 2005])

|-
purposes of decnswh and disposition.

The initial Hurden on a threshold motion is upon the defendant to present evidence

establishing that plamhﬂ' has not sustained a serious injury and tl:lsrefore has no cause of action. -

It is only when deféndant's initial burden is met that plamtlﬂ' Wm.id be required to establlsh

prima facie that a sfmus injury had been sustained within the muanmg of Insurance Law §.

Defendants pffer, in part, as proof of the absence of serioys injury to plaintiff the

affirmation of Audney Eisenstadt, a radiologist and Naunibal Sacfhdev Singh M.D., a _nei.n'ologist.

The evaluations pmiiformed by the aforementioned physicians wese performed at the request of
defendants. | | e
Asaresultqur Eisenstadt’s review of cervical andlmﬂbarspmcl\&Rlscans, Dr‘
Eisenstadt dmgnoseid plaintiff with cervical spine straightening and a bulging and herniated disc
at L5-S1 along mﬂ} degeneranon. Dr. Eisenstadt opined that thefe was no posttraumatic dlsc
changes. , |
As a result ;bf Singh’s physical examination of plaintiff 611 September 4, 2014, Dr. Singh
found that plaintiff had normal range of motlon of the cervical, tlmraclc and lumbar spme Dr.
Singh opined that t’#ere was no medical necessity for further u'ealment, medical testmg of follow-

_up wnh respect to deurology Dr. Singh further opined that plamlff has no nevrological

dlsabﬂlty and is noﬂ disabled from working or from activities of (imly hvmg
Plaintiff tes@ﬁed that he missed a couple of days from wopk as a result of the subject
collision. *The ewc']enoe that plaintiff missed less than 90 days of:l'work in the 180 days

. 2
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|
I" . immediately follow ﬂxeacc:dentmdmdoedmhemsewoﬂwdl hghtdut)"‘mﬁmlwﬂm
 90/180-day claim (see Tsamos v. Diaz, 81 AD3d 546 [2011]). (wuhamsv sz,gu_md

528, 529 [1* Dept 012). | L

With res " to‘ﬁlaintiﬁ’s claim'ofacompressionﬁ-acuué plmmffsubmrttedthe '
t |1 ‘affirmation of Ners Paruchuri, M.D., s radiologist Inheran,Dr Pmswed
|| she“read the MRI film and the results are stated on the annexed Rqsoﬁ.Spewiﬁcaﬂy]
A r nmed.amongoﬂm- theexlstenceofanAntenorWedgermpresslonFmofﬂmTli:
t { -ﬁndLI which 1 rmbemmdwpaumt’spmwmm%mhwokplwemm& |
!‘ 2013.” However,ﬂromrepm'tDr Paruchunannzxedmherwrmaﬁon,mthatﬂn

| compression fracty ,“donldberelatedtopanentsprekustraum (Emgham%d).“[‘l‘]he

| reviewing radiolc cmuldonlystatethatplamﬂffsheuumonshddmcbuﬂge“mybe” |
- ﬁeﬂwsubjectwmd&u Absentanydmnptmnofihcohjechvcnmre ofh;sﬁndmgs,plmnﬁﬂ‘s :
doctofsaﬁdmtmhubcwmdamnclusorymdmsuﬂimenttoesmbhshamm;wy(m
‘ Munoz v Homngmmk, 18 AD3d 278, 279 [2005).” Femandezw Mercedes, 45 A.D 3 385,
| 1 /386 [2007)) | |
J B Cleerly, Pmmhuﬁ’srepoathatthe compression fracmre, “wuld”berelatedmthe
_, subjectveh:culawallimomsmsuﬁc:enttodefeatammmyj mnom Dr Panx:lmn

’ norplaamﬂ'expluqswhy])r Pmuchunchmgedhereqmvocalc* nuonthatmecmn;nmn

! | ﬁ'actutewuldbere%medmthesubjectvehwularcollmontoa cﬂopinioﬁthatthc

‘ compness:enﬁwhxﬁewmrelatedtothecolhsm “[Plaintiff’s] | utetoexplamﬁ:e _

1 mmnswtencms herh‘eaﬂngphysnclansﬁn&ngofnearﬂﬂmngaafmohmmthe |
lumbarspme tbreemomhaaﬂmtheacmdcn“nﬂhspreshtﬁndmgsefdeﬁcits,mhﬂﬁ
| - defcndantta judgment (saeDaﬂianvaatalmo, 101 ADSd 578 [lstDept 2012],
' ; Bapmre vBucHey l82!|.D3’:1 578 [lstDept2011]) Santos v. P#ez, 107 A.D.3d 572, 574 [l"

- b
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1 Dept2013)). - | 1. VI
v R "Accordiﬁgly,ﬁcmoﬁonforsummaryjudgmcntoﬂvﬁguém.Nupezié.grant@,'and'ths
i - g complaintofVinothcpulvedaisdismissed. Themoﬁontoamlhdthecomplain’t—wthecross-‘ .

motmnoftlnrdpaﬂ&ﬂafmdantShahmkhT Araetostnkethenmofxssueandfordmovery
; arcdeniedasmatinhghtofthedmmlssalofSepulveda’scomp t
* Thefmgo;ﬁg,swl_consnmethedecmnmdorderofmCom" |
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