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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF §RQ~ IA 20 X 
VINCENT SEPULV DA, 

Plaint~ 

-againSt-

MIGUEL E. NUNEZ, 

MIGUELE.~, 
Defend@Qt. X 

Plaintiff, 

-again*· 

JOSE R. ORTIZ and~ONATHAN L. ORTIZ and INTEX 
AUOT LEASING anji SHAHROKH T. ARAB, 

Defendant. 
x -----------------The following papers nµmbered 1 to 8 read on this motion to amend plead· 

, dex No: 30732812013 

CISION AND ORDER 

N. KENNE1H L.1HOMP$ON, JR. 

-Party Index: 8379312014 

No On calendar of ~ane 3, 2015 PAPERS NUMBER 
Notice of M()tion~ to Show Cause • Exhibits and Affidavits Anne __ 1, 5_ 
Answering Affidavit arid Exhibits---- __ 2, Ci_ 
Replying Affidavit andlExhib. ' - 3, 4, 8_ 

Affidavit-·-·-+----------·-·····-------------------·-- -------·---
Pleadings.·· Bxhibi1 I -·-------------ir----~~ 
Memorandum of Law-L------------------------·····--------- ~7-
Stipulation-:- Referee'~ Report -Minutes------·--------------· ---------~-
Filed papenr------t--·-··--------"·······-··---------------.,. ------.---

and due deliberation thereof, the Decision/Order this morion is as follows: 

1bis action jlrose as a result of personal injuries sustained y plaintiff, Vincent 

Sepulveda, (here~er, "Sepulveda") aS a result of a motor v ·· le accident which 00curred on 
' i 

April 9, 2013. Defendant, Miguel E. Nunez, (''Nunez") moves: r summary judgment 

dismissing this acti~ contending that Sepulveda cannot establi$ 

injury as that term. i~ defined in Insurance Law §5102(d). Sepul da, moves pursuant to CPLR 
' 

3025 and 305, to mnend the complaint to add third-party defen t, Shahrokh T. Arae, (Arae), as 

' 
a direct defendant qi Sepulveda's complaint. Arae cross-moves t 

' 
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~ I 

· discovery. The mohons of Nunez, Sepulveda and the cross-m · n of Arae are CQmolidated for 
I 

pmposes.of decisi~ ·and disposition. 
I 

The initial tjurden on a threshold motion is upon the deti • t to present evidence 
I 

establishing that p~tiff has not sustained a serious injury and fore has no cause of action. 
I 

It is only when de~t's initial burden is met that plaintiff wo d be required to establish 
! 

primafacie that a ¥ous injury had been sustained within the DliltlmiI" ig oflns~ Law§. 
I 

5102(d). (Pommel' v Perez, 4 N.Y.3d 566, 514 [1st Dept 2005)) 

Defendants bffer, in part, as proof of the absence of seri · injury to plaintiff the 
. ' 

I 

! 

affirmation of Audtjey Eisenstadt, a radiologist and Naunibal Sae dev Singh M.D., a neurologist. 
I • 
I 

The evaluations peijrormed by the aforementioned physicians w 

defendants. 

As a result 4fDr. Eisenstadt's review of cervical and Iuni spine MRI scans, Dr. 
' 

Eisenstadt diag00~ plaintiff with cervical spine straightening a bulging and herniated disc 
' 

at 15-S I along wi~ degeneration. Dr. Eisenstadt opined that th 

changes. 
I 
i 

As a result bf Singh' s physical examination of plaintiff o September 4, 2014, Dr. Singh 
I 

i . 
found that plaintiff ba4 normal range of motion of the cervical, racic and lumbar spine. Or. 

! 

Singh opined that tlere ·was no medical necessity for further ent, medical teSting of follow-
! ' 

up with respect to 1'~logy. Dr. Singh further opined that pl · ' · has 110 neurological 
i 

disability and is notj disabled from working or from activities of 
I . 

Plaintiff ~ed that he missed a couple of days from w k as a result of the subject 
i 
I 

collision. ~The~ that plaintiff missed less than 90 days d work in the' 180 days 
I 

l 
!' 2 
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aflhmationof;Net' . Panlcburi, M.D., a radiologist. In.her : f)r. P~ stated 

she "read the MRI · and the results are stated on the annexed Report. ~. l 
' 

noted, anwng ot,het~ the existence of an Anterior Wedge Gtl11P11cssi'1on F~of the Tl2 

and Lt wbichl~to be related tQ patient's previous trauma • h tOok !'1aee ~·~ ?. · 
I . 

2013." However, '6r 'MRI report Dr. Paruchuri annexed to her state$tbat the · 

comprcs&on ~ :'c~ be related to patient's previous '. " (Bmpbasjs 8dl,ted). '"(T]he 

! . reviewing radiol~ .could only state that plaintiffs herniations : 
. . I 

I 

i 

to. the svbject ~.·Absent any description of the objective ' of his ~ •• plaintif.fs 
' ' ; ! ' ', .. 

doctQr's affida\iit mfst be viewed as conclusory and insuffident establish a serio\1s iDj.,y (aee 

Munoz v Holl~h, 18 AD3d 278, 279 [2005])." F~ . Mercsdu, 4S AJ).3d 385, 
• I 

386 [2007]). I 

· Clearly, Dr; lPanachuri's report that the compression ttac®e, "a>uld" be related to the 
. I 

subject Vebicula' ~is insufficient to defeat a summary j motion. •Or; Parudru.ri: 

nor plaintiff e~ why Dr. Paruchuri changed~ equivocal~ inion that 1tie ~ . 
,- . , ' . . I ' . . . 

fracture could be ~ to the subject vehicular collision to a 
1 

·cal opinion that the 
I . 

compression~• related to the collision. "[Plaintiff's] 
1 

inconsistencies~ her 1reating physician's finding of near 
1 

,, .. 

lumW ..... ~ tm.. ID<>ldlm a&. the accident, ml bis . I findiDp of~·~ 

defendantto • .. . . judgm.ent(see.DorrtanvCantalicio, 101, 3dS78[1stDejlt'2012];Jno.. 
. . I i ·- ·. -- ·_. - '. .: .. . 

Baptiste v Buckley, 12 AD3d 578 [1st Dept 2011))." Santos v. Pj ez, 107 A.D.3d S.72; 574 [t• I . 3 ! . . .• 

I 
I 
1 

:; 

·1 
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I 
1 

' ! Dept 2013)). 
" 

'' I 
· AceordiDglJ the motion for summary judgment of Mi~ E. Nunez is graded, and the 

. I . -

complaint orvmce+t ~veda is dismissed The motion to the complair:rt iwd the cross-
, I 

motion of tbinl·.,..·~ SluduQkh T. Ame to strike the n, of issue and for dilec>very 
. . . I 

arc denied as ~·~lipt of the dismissal ofSepulveda's comp: · t 

The f~ shall constitute the decision and order of ' Court. 

1 
I , 

Dated:oa o-.e··~··,· 
I KENNETH J.s.c .. 

I. I 
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