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PRESENT:

SUPREME COURT - STATE OF NEW YORK

orm

Acting Justice of the Supreme Court

In the Matter of the Application of GOVERNMENT

EMPLOYEES INSURANCE COMPANY to Stay

Arbitration,

: Index No.
Petitioner(s),

-against-

Motion Seq. No.:
KARLEEN WESTMAN and SARAH MANFREDE,

Motion Submitted

an infant by her parent and natural guardian
KARLEEN WESTMAN,

Respondent(s}, -

»and-»

INFINITY AUTO INSURANCE COMPANY
SEETARAM RAMPRASHAD and DRIN

RAMPRASHAD,

Preoposed Additional Respondent(s).

The following papers read on this motion:

Notice of Motion/Supporting Exhibits..........cc.coreeenec X
Affirmation in Opposition..........ruimeiiorscrrnene srarceuarens X
Reply Affirmation.........c.ccmicinencnernvsesossaesnes irveeraens X
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Motion by the attorney for the petitioners for an order pursuant to CPLR%SQB(G)

granting a temporary stay of arbitration pending a hearing on the issue of whether the

offending vehicle was in fact, “uninsured,” and jeiniﬁg the proposed additional
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respondents to this proceeding, and directin'g the respondents to produee a copy;of all
relevant medical records and authorizations; and to sr';bmtt to exarn;inations under oath
and physical .examinations only if, aﬁer a hearing, lt 1»5 determined that respondeints are
entitled to proceed to arbitration is determlned as heretnafter set forth

This actlon involves a Demand for Arbltratron ﬁled by respondent Karleen
Westman and Sarah Manfrede, an infant by her parent and natural guardlan Karleen
Westman, seeking to recover beneﬁts frorn pentloner Government Employees Insurance
Company (GEICO) pursuant to the unmsured motorlsts provtsmn of petxtroner s
insurance pohcy The respondents clalm in: thelr Demand for Arbxtranon that reSpondents
were mvolved in an automobile accldent on July 4, 2014 and that the other vehlcle
involved in the accident, which was owned by Seetaram Ramprashad and operated by
Drin Ramprashad was uninsured. GEICO has ﬁled the petition seekmrg a stay of
arbitration and to add Infinity, Drin Ramprashad and! Seetaram Ramprashad as addmonal
respondents ' GEICO alleges that the vehlcle owned by Seetaram Ramprashad and
operated by Drln Ramprashad was insured on ‘the date of the acc1dent by Inﬁmty The
2006 Nissan owned by Seetaram Ramprashad was m1t1ally msured by Inﬁnlty Auto
Insurance Company (Infinity) pursuant to a Florlda pOlle of msurance issued on March
18,2014, Inﬁmty has, pursuant to the terms of the pohcy and apphcable Florida, law

rescinded the policy ab zmtzo based on alleged fraud and rnatenal mlsrepresentatlons

committed by Seetaram Ramprashad in proc_urmg and marntammg g‘hrs pohcy of;p '

e




[* 3l

insurance. The basis for the rescission oii the ooliey 1s that jdnring t%he investigatfion of this
accident, Infinity learned that Seetaram Rarnpreshad tnéde misrepresenthtions iﬁ‘his
insurance appllcatlon regarding his home addrese, the garagmg address -of the msured _
vehicles, the drivers of the meured vehlcles, and the busmess use of one of the vehlcles
Based on the retroactive rescresmn of the polrcy, Inﬁmty deemed the polrcy to never have
been in emstence, and the sub_]ect 2006 N1ssan to be umnsured as of the July 4, 2014 date
of the accrdent ol '. o a ‘- .

On August 29, 2014, respondents recelved a letter from Inﬁmty denymg all bodriy
injury benefits to respondents for an accident that occurred on July:4, 2014

Inﬁmty s policy of insurance, rssued 1n Flonda hsts proposed addmonal
respondent Seetaram Ramprashad as the nemed lnsured and hsts hls re51dence address
and the garagmg address of the msured vehlcle as 701 Gazelle Wa;', Kissimee, =1'*‘lor1da
Infinity asserts its investigation revealed that Seetaram Ramprashad dld not resrde at that

address in Florida when he apphed for the Inﬁmty pohcy and the insured 2006 lesan
was not garaged in Florida. Infinity further contends that from the‘results of the
mvestigatlon Seetaram Rarnprashad hved in New York at the tlme he apphed for the
subject pollcy and the msured vehicle was.prlnc1pally garaged in South Ozone Park New
York. The Inﬁmty pohcy only hsts Seetaram Ramprashad as an msured dnver On the
application for the policy, Seetaram Rarnprashad falled to dlsclose Dnn Ramprashad who

Infinity contends was a regular operator of the msured vehlcles and an addltlonal member
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of the household. Seetaram Ramprashad also did not disclose on his applicaﬁoii Vthat he
would be using one of the insured vehicles, a Ford Econoline van, for business use In
the course of investigating the subject accident and the facts surrounding Seetaram
Ramprashad’s application and procurement of the suﬁject insurance policy, Inﬁiiity
conducted two recorded telephong interviews of Seetaram Ramprashad. Seetaram
Ramprashad admitted that when he took the policy out, the insured 2000 Ford chonoiine
was in New York; when he applied for the éubject policy of insurance with Infinity he
was still living in New York, but that he pigmlcd to move down to Florida, and that
although he was staying at the 701 Gazelle Way, Kissimee, Florida address in January
and February 2014, by March 2014 he had gone back to New York and never had access
to the 701 Gazelle Way, Kissimee, Florida sddress af any time after that. He also
admitted that his son regularly used the 2000 Infiniti 130 insured on the policy and
occasionally used the subject 2006 Nissan Altima also insured on the policy. :
Additionally, Seetaram Ramprashad admittéd tﬂat he used the 2000 Ford Econéfline listed
on the subject policy for his contractor/home improvement business,

Part of Infinity’s policy of insurance provides as follows:

a1 2 esenta
The statements made by you in the application are deemedto
be representations. If any representation contained in the
application is false, misleading, or materially affects the
acceptance or rating of the risk by us, by either direct mis-
representation, omission, concealment of facts, or incorrect
statements, we may void this policy or deny coverage for
fraud or misrepresentation even after the occurrence of an
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accident or loss. This means that we will not be liable for
any claims or damage that would otherwise be covered.

Part F of the policy provides:
Rescission ‘
We retain the right to void this policy from its beginning if
we determine that you have provided iqcomplete, inaccurate
or false information in your application.

The courts have applied a “center of gravity” or “grouping of contacts” test in
these types of insurance cases and concluded that the law of the State where &eé?ciicy ’
was issued and where the insured purportedly res’idedh must control. Infinity arguw that
the law of Florida (Florida Statutes Annotatgd\, Title 3_‘7, Section 627.409) that pémuts
retroactive rescission based on fraud and/or mismprescntation should control (sée In Re
Liguidation of Midland Ins. Co., 16 NY3d 536 [Court held that “center of gravity” or
“grouping of contacts” test should apply in determining choice-of-law questions m
contract disputes]; Northland Ins. Co. v Imperial Car Sales, 2009 WL 2143565 [EDNY
2009] [Court held that New Jersey law applied rather than New York law with réispect to
retroactive rescission of insurance policy]; C%EICO v Nichols, 8 AD3d 564 [Coufft
reversed lower court’s holding and found that Florida'law applied rather than New York
law with respect to retroactive cancellation of insurance policy based on material
misrepresentation; Eagle Insurance Company v Singletary, 279 AD2d 56 [Court found
that Virginia law applied and retroactive cancellation of policy was valid]; American

Centennial Ins. Co. v Sinkler, 903 F.Supp 408 [EDW 1995] [Court held that South




Carolina law applied rather than New York law with respect to ab inito rescission of
insurance policy]). MVAIC v Physical Medicine & Rehab of NY, 31 Misc 3d 1225(A),
2011 WL 1833283 (Sup. Ct. Queens, May 13, 2011) (Court found that Florida Law
applied rather than New York law and retroactive cancellation of insurance pclwy was
valid and policy was void ab z‘m‘:iai | |

Florida’s significant contacts with the subject contract and legitimate
governmental interest in protecting its honz*;st policyholders from bearing the burdgu of
paying claims incurred by dishonest pclicyhﬁidcrs outweighs New York’s gcve%mncutai
interest in protecting innocent third parties fwm bemg deprived of insurance co‘vmge,
especially since New York statutes provide the means to ensure compensation to persons
injured as a result of the fault of uninsured :iaatoﬁsts within the state by reqnirixig New
York policyholders to purchase uninsured motorist coverage (see, Insurance Law§
342[f]) and establishing and providing msurance t?uo;xgh MVAIC (see insuranc}c Law §
5201 et seq.; see also Matter of Eagle Insurance Co. v Singletary, 279 AD2d Sé),

In mgnmg the insurance application os:x or about March 18, 2014, Seetaram
Ramprashad allegedly misrepresented that (I} he resided in Florida; (2) that the. insured
vehicles would be principally garaged in that State, (3) that he was the only dtuver and/or.
resident of his household and (4) that the insured vehicles would not be used for business

purposes.
Based on the recorded statements of Seetaram Ramprashad, pursuant to thc policy



provisions and Florida Law Inﬁmty argues there are grounds for rescmdmg the pohcy
and voiding coverage from its inception based on fraud and/or material mlsreprcsentatlon

A hearmg is required to determine 1f in fact Seetaram Ramprashad did commlt
fraud and misrepresentation, on the issue of offendmg veh1cle coverage, and the rlght to
proceed to arbltranon. Facts must be presented by evidentiary proof in admissible form
(Friends of Animals v Associated Fur Mfgs., 46 NYZd 1065). Thé transcript of the
telephone conversations, without an accompanying affidavit swomn to by Sectarain
Ramprashad, is not sufficient to support the alleged factual allegations put forth by
Infinity. | |

The demanded arbitration is stayed pénding resolution of the factual issueg raised.
Subject to the discretion of the Justice there }c-)résidi‘l‘ug, this matter shall appear 01'1: the
calendar of the Calendar Control Part on September 3, 2015. The directive with ;'espect
to a hearing is subject to the right of the .Iusti;ée presiding in CCP to refer the ma&;r to a
Justice, Tudicial Hearing Officer, or a Court Attorney/Referee, as he or she deem? A
appropriate. Ipﬁnity, Seetaram Ramprashad gnd Drin Ramprashad are added as n:_e_c.essary
parties (see CPLR 1001) provided petitioner ,“obtains jurisdiction dver such parties
pursuant to CPLR Art. 3 by service of a copy of this Order and all papers upon vﬁhich itis
based within twenty (20) days after entry. A-»fai’luré to add such parties may resuit ina
dismissal for the failure to add a nécessary party (see CPLR 1003). There shall be a

response to the petition by the added respondents. Such response shall be served no later




than twenty (20) days after jurisdiction has been obtained. The response by Inﬁgfxity shall
include copies of all documentation and affidavits relied upon in support of the élaims of
non-coverage. Petitioner shall serve and file a Note of Issue no later than ninet)é (9‘8) days
after entry of this Order in default of which the action shaﬁ be deemed abandone;id (see
CPLR 3216). The Note of Issue shall be accompanied by a copy of this Order and proof
that jurisdiction has been obtained over all necessary parties and a statement that a copy
of such Order has been mailed to all parties to the original petition with fifteen (?*S) days
after entry. | :

Respondents shall provide medical authorizations to petitioner and appeat for
physical examinations and examinations undef oath. only after the conclusion and
determination of the hearing.

The foregoing constitutes the Decision and Order of the Court.

Hon/James P. McCormack/ A. J. 8. C.

Dated: May 5, 2015
Mineola, N.Y.
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NASSAU COUNTY
COUNTY CLERK'S OFFICE
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