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Alan !AS Tenn, PartCCP ortbo: SupmncColXlof 
ll>c SIM< o(Ncw Y M<. held U. ond (or di< Coun1y of 
!Gnp.&1 thoCom1hol>sc, al Ci.X: Ccrittt, Bioot!yn. 
New Yori<, on lb< 11• day or Fcbnmy, 2015 

PRESENT: 

HON. LAWRENCE KNIPEt., 
• Justice . 

• • • • • • • • • • • • • • • • • • • • • • • • • • • • • • • -X 

KELARTRA BAXD., l'N:OIVIOUALL y AND AS 
NATI.IJ\AL MOTtfER AND 1...00AL. OUAIU>IAN 

Of00NAI WOOOBl'.NE, 

Plaintiff. 

O<fcndan1. 
--- ---········- ·-·········-----x 
The foUgwing papers numbmd l IO 5 rqd on this mASIOD; 

Ncticc o( MocionA'.>lder to Show~ 
Pctitio~ Mo1ion Md 
Affid11\lits (Affirmarions) Annexed. ___ _____ _ 

Opposing AOidavits (Affirm111ions) _ _ _____ _ 

Reply AIT!dovi1< (Afftnnalions)·---------
_ ___ Aff.davit (Affuma11on.,_ ___ __ _ 

lr«JI No. 391611 J 

By th0f1 fonn order dated Match 31, 2014, plaintiffs motion lO slrikc defendant's answer 

was srantcd to the c.~tent that defendant was dj1~ to ptOducc ooc Ron EYCtCU far a dc:po5ition. 

--
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modifx:a1ion" of !he Mm<h 31, 2014 Older by~leting lhcrefrom lhe direc:tivc 10 producclheabov.-

named former employee and to delete AnJ' refen:nce to preclusion. By short form order dated July 

7. 2014, defendant• s motion was ••arankxl to the extent that lhc: previous onkr is adhen:d to in view 

of (ICC no papers submiucd i.n opposilion 10 previous order of March 31 , 2014 ... 

In lhis moiion<lcf endanl, in cfTcct. mo''tS IOappeal lhc July 7, 2014 onl<r. [)efmdan! l.'JU<S 

lhat sub$equem ro the March 31. 2014 order, it become awmc tha1 Ron Ewua. a building porttr, 

WJ.S no longer employed by dtftndant tnd no longer under its coo1roL Everett's status as a former 

employee W3.$ ~rtcd in ;a. Reply AffirmJtion in su.pport of defendant's morion for rttoosidcmion 

and moO;f ocation. Tbataffinnation 1oaled 111>1 Evaett was"" longcrcmploy<d aso(ll=mb<r 201), 

• . 
1hal 1he anomcy appearing m _,, oo Mardi 31, 2014 .... unawar< of lhM stotus, lll>d llw plaintiff 

was provided wilh Evcrcn 's la<t known addrcu. Dcfcndanl contends ii cannot be oompelled to 

produce a former employee over \I.filch it has no control Morcova, it is argued, the cou:t ~·M 

advised in unspecified ''prior ~pert"' Wt CVCl'I when he WU employed he .. hid btbind union rule$" 

and W1$ not coopcrati vc. 

the deposition of Ron Ewmt was noticed JUDt 24, 201 3; EYCt'Cll did n04 ~by onla dat.od 

AuguSI IS, 2013, defendant was direc:tcd to produce EV<r<U cm or bcfO<C September 19, 2013: oo 
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Sq>lcmbcr 19, 2013 E...-.n !oiled 10 appear. oa No...,,bcr, 201). plaintiff moYed IO suite the: 

answer for failing lO psoducc £vcre11, resulting in d1it: March 31, 2014 Otder direclina dercndruu 10 

modify, r<$UltiJI& in older dated July 7, 2014 adhcrina 10 lhc prior order. Plaintiff acknowledges that 

and one-hair ycan afk• di!Wed to do so and one year afler plaintitrs deposition. Thus. plaintiff 

tJ1utS, defend.ants "ha'o·c repeatedly and wilfulty lhwaned diseoYC1')' and anempccd to prejudice 

:11tcmpt t0 pn;judicc plaintiff that should no< be tolmted. 

have appealed the prior molion which denied itsmocion 'ror ree.rgwncnl.and should DOI give plajnliff 

"cmc blantbc io repeatedly maJcc the same moclon." This i.s "nOChing more than a misguided 

aru:- io sccJ< .,,.,palhy from the: Court for ils own ineptitude.• DcrO'>donl. it is ~ bas failed 

to demonstrate what lhe Coun O\'trlookcd or misapprehended, or to submic any evidence supponirig 

present any allegedly new facls in opposilion to pJ11intirf"s original motion. 

Anoe:xod as an ah.ibit to pbinritr s opposition 1.$ a.n affi.nnarion i'1 opposition IO defendan1"'s 

motion to rec.onsM::lcr and modify, in which i1 is $Wed that on March 26. '2013. dcfcndarlt produced 
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Everett was responsible for garbaQ.C rcmovll ai.th<e tyne: of the incident. 

The thrust of defendant's morion is lb.at Evcreu is no longer employed and defendant cannot 

. 
becompe1Jed to produce a witness ovtr \Wich it has oo c::ontrol. Defendltlt convenicn1ty igporcs its 

compHcd wit!I die August IS. 2013 O<da'of n!O Scbneic<, EvettU v.wld MY< bcmdepose<!of on 

or before S.ptemb<r 19, 2013, more lh"' tlvcc tn0ntb$ prior to bis lcnninalion of employment. By 

Utt time th( March 31, 2014 order was made, E\'el'eU was no longer lln employee. 

Acconlingly, the onlerl date<! Mmh 31, 2014 and July 7, 2014.,. modified to the cxtcnl 

from conl<Sling"Notia:ofllaurd" for lgnoril1glbeordttoflbtlHOdalcd A- IS,2013, which 

had it been «>mplied wil.h woukl have rduhod in the: ti:mdy deposition of E¥t2'CO. 

The foregoing oonstitutc.J the decision and order of this court. 
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