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Short Form Order 

NEW YORK SUPREME COURT -QUEENS COUNTY 

Pre.en!: HONORABLE _ FREDERICK D.R. SAMPSON 
Justice 

IA Port ..J.L 

PATRICA NOVAK, x 

Plaintiff, 

-againsl· 

RESTAURANT DEPOT ENTERPRISES, !,,LC, 
REST,\ URA NT OF.P01', LLC and JRD 
HOLDINGS, LLC, MICHAEL GRADY, 
ORADE-A-CATERJNO, INC. and JP.NJO 
ENTERPRJScS, INC., 

Defendants. 
x 

fndex 
Number 3)29 2013 

Molion 
Oates Ocwbia 1 S ZOl4 

Mot;on Seq. Nos. 6 & 7 

FILED 
APR 2 3 2015 

COUNTY CLERK 
OOEEMS OOUNTY 

The following pepers ntJmberod l to _Z2.._ read on these separate motions by pleintlff, 
put'$uant to CPLR 3126 and the eon·unon· law doct, inc or spoliotion, co strike !he enswtr of 
dercnd3nls Rt:Stauranl Ocpot Enterprise~ 'LLC. Rcstauranl Oe.pot, l.J .. C and JRD Holdings., 
LLC based on their willful destruClion of evidence; to hold defendants Restaurant Depoe 
En1erprises:, LLC, Resteurant Oepe>:, Ll..C and JR.D Holdings, C..LC and/or their counsel in 
<Antcmp( of Coort for violating tM:. Court Order dated May 12, 2014, allowing inspection 
ofd1c subject premises v1ithin 4S clays; and pursoont 10 22 NYCR.R t30-1.I, to a'vard 
pfainliff t0$l$ 11ind sane1ions for the: frivolous conduct of defcndint$ Rtsl;)UrB.1ll Depot 
Enterpcise$, LLC. Rcs1aurao1 Oepol. LLC 11nd JRO Holdings, LLC, and by dcfCndants 
Michael Orady and Jenjo Bntctpris<s. Inc., pursu;ant (0 CPLR 3126 and the colll.lnon-Jaw 
do~rinc of spolia1ion, 10 strike lhe crosscla.i1ns of dcfendan1s Rc.stau.rant Depot Entcrprl$C$, 
l.LC, Restaurant Depol, LLC and JRD Holdings, LLC based on their will ful destruction of 
evidence, and oo 1his cross motion by defcndan1s Rcs1aurant Depot 6nttrptises, LLC, 
Restaurant Oepot, Lt,Cand JRD Holdings., LLC. pursuanl 10 22 NYCRR 130-1 . I, to award 
them CO$!$ and to issue s:anctiOI'\$ for plaintifrs frivolous conduct. 
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Upon lhe fon:going papen i1 is onlmd lh•I !he mocioos and cross mocioa en: 
consolidated and determined Id follows: 

Plain1iff in lhis negligcnoc ac1ion scck:f dan•;:i;&es [Ot personal injuries 11llegcdly 
$.UStaiotd on Oc.ccmber 19, 2013, at Rtst:iurant l)cpo(, a membcnhip..ooty store, owned by 
defendanlS Rcs11unm1 Depot Enl<IJ'ri=. LLC, R.,...,.,..., Depo<. U.C Md JIU) Holdings, 
1,LC (llcreinanu colkctiv<ly Res11uren1 Depot~ and IO<lltcd"' IHS ukd>nd A=uc, 
Bohemia, New Yorlc:. Plain1lff alleges 1h~r. whik sttu1ding and browsin& outside a 
rerrigcmlcd cold storagc/fret1.Cr aces (cold c<>O«n) 1'l du; subjeet pre1ni~. s-he wos :;truck by 
:i. shopping enrt/U·boat being, pu~hed by 11nodltr shopper. defcndtint Craidy, 1111 cn1p1uyec of 
dcfcodant Jcn;o Piaintif'f' Ind defcnda:nll Or.cty and Jcnjo ..cparatcly movo 10 11ri:kc the 
answcc -"' «OU claims or dcJeodants Rcs11unn1 Depoe ror spoCi<Jtion arising from 
RC$1aurant Oepoc·s May 2014 rcpl3Ctmtnt t'(1tic onginal aulomnt;e bi,·~rtint doors to the 
cold room, prior to movarus' June 17, 20 14 silo inspeclioo. Ocrcndan(s R.est:iurn.nt Depot 
cross·move 10 tanetion plciintiIT for r1·ivolous 1notion prae1ice. 

fl is won >0nlcd !hat when a pany nc"igentty loses or in1entiorullly destroy> key 
evidence, the responsible patty may be sanct~ utlder CPLR 3126. (See Bi1t/adrW/li v 
Y.shivotSltaorr Torah. Inc., 120 AD3d60S [2011J:s.,.•l,,.Samoroov &JgopaS.rv. Co-p., 
106 ADl d 713 (2013); Holland v W.M. Re(l/ty M81 .. Inc., 64 AOl d 617 [1009).) The 
detumination of spoliation sanctiOf'ls lies within the broad diserelion Q[ the Cour1. (See 
Hillman vSl>olia, 71 ADld U7 (20 10); Ke also Utica MIJ(. /n1. Co. v Buioskl 011 Co., SS 
ADld 717 (2009); ().,.,,;, •Ct()' of,,,.,, York, IS AOld S99 (200S~) Sin<:o lh .. 1nking of 
a pleeding is fl severe sanction 10 imPQ5C in 1hc absence of willrul orCOC1tumaeious eondud, 
cou rts \Viii consider <he prejudice that resulted from the spolh11ion in ardct to dccerrnine 
whether such dro.s1ie relief is nctc$$ary ~$1 mancr oftund1:1rnen111.I (oi~. (Ste Utica Mut. 
Int. Ca. v lhrlt.oskl Oil Co .• 1upro;suatso MoltnarivSmith, 39 ADld 601 (2007); lonn;1ccl 
•Rose. 3 ADld 417 12004).) The pmy '""°is requesting sanciions f0< spO[ia<ion has lhe 
burden or ~tiling lh:.i • li1i~tlt inccnrionalfy or oegli&enlly disposed of critical 
evidence. and rninlly co1npromiscd its ability ro wablish its clai1n or de[cn~e:. (Stt Utica 
Mut. lnl·. Co. v Q;trkclki Oil Co., Jlip>'ff.) A lc:ss severe S3nction or no S$nction i ' t1pproptie,te 
where 1h.c miulng evidence docs not deprive the 1noving party of lhe ability to ~la.blish his 
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or he< case O< defense. (See Ptnn0<hlovCostco Whol<Jal< CO¥p., 119 AOld 662 (2014); 
stt also Jomlndar v Uniondale Union Free S.hool Di#., 90 AO)d 610 (2011); 0.noytllts 
v Gallogllu, 40 A03d 1027 (2007~) 

In this cnsc, plnintiff t1nd defendants Gr:w:ly and Jenjo failed to dc.monstra1c: that the. 
rcpl3Gemcnt of 1hc or!&inal cold ron1n doors by dc:frodanls Restaurant Depot was 1hc result 
of in1<111iMOl 0< neglig<nl spoliation. (S.t Huno v Silwraut, 68 AD3d SW (2009):su 
ol.ro D•nnl• v City o/H<w Yori, s11pra; Goll v ABC, Inc., IOADld 672 (2004).) M01eovcr, 
plnin1iff did nol dt1t1onstrute I hat the doors \vere essential to her case. Plaintifrsoriginal and 
nmwde.d complainu do noc t1llegc tha! her injuries occurred as a res:u1t or a 6cfect in tht: ook:t 
room doofs.. btJl l"llher, as a rcsuh of pl1in1iffhlw1n.g btenst.tud:: b)' a c.n. lo a.ddl1ion. ••her 
e>uuninalion before lrlal. '})c lrMScript Of which i:s iinncxcd to the opi>osition paper' o( 
dcfcndantli Rcst~urnnt Depot, plainliff tcstincd cha! prior to being slammed lnl<:> by a 
eon1plctely siaclced U·boot coming from the direction of lhc oold room, she, 1'1-useJr, bad 
exited the cold room throu£h t1'te 1u1oma1ic sliding doors, which she described as having 
glnss on lhc 1op and a J).'\l\cl on lhe bonon1, and she had walked about 1en 10 twel~ feet down 
a produecoislc "'hich btgan about live feel (rorn Lhccold room doors, before stopping In thtll 
1lsle 10 look II barWW on the shetf t)crcndanlS Qridy and Jcnjo also railed IO danon:slnt1t: 
1h1l the doots were UJCntial 10 the.ir <1erel\#c (II' "°" claims. Fi.n•lly. pl:11in1irr .ncJ 
dcfecodnnfs Cttldy nnd JciljO lil tlcd 10 cfcmonsttote ch:il they were prejudiced by the 
rcph1canc111 or1he.doon. bydc:fcnd1uns Rcstauran1 Depot. (See Jcruu'ng.t" Orange Rcglunof 
Mod. Ctr .. 102 ADld 6SS (2013); s« •W G0tt• • E•,.b<-O>r1or, 69 A03d 566 (2010): 
Dt:noyelftl v Gollnghtr, SJIP'O-, !A1t11il v Cityo/1'1~• York, J&rpt""a.) 1'bcrc are photographs 
or the origin:\I cold room doors and \\lilJ\C:SS« \vho may 1e~11 i ry abou1 thesn. Thu$, spolio1ioo 
sanciiol\S are not \\ltrranted. 

Aceotdingly, chat bcanc:h or plejntifrs mocion, and~ morion ot defendants G.rady 
ond Jeojo to 111rike the: 111lswe-r and c~ clniJM ord-efendants Restaurtnt Ocpot £n1trpriscs, 
LLC, Rcsc1ul'lnt Depot, U.C and JTU) Holdinas, U..C for spoliation ore denied. 

Thal branch or plaintifrs motion socking to hold ck:fend•nts RestaurJnl Ocpoc 
Cn1crpriscs, 1...1 •• C, l'ltSUlur&nl OePol, LLC and JRD Holdins:;, LLC In conte1npt for Lheir 
allc.gcd vio111ion of thii Court'.s 01dcr dated May Jl, 2014. ordering tl1e inspcclion of their 
pn:mises is denied. 

An nJ)plicn1ion to punish for contefnptcl111t does not c0tllain the \Vilrnl11gs ftquircd by 
Judiciary Lll\v § 7S6 isjuri.~Jictio1lally ch:f«tivc nnd should nOI be en1en11incd by the oou.rt, 
(.I<< Mar«tr ll{P & IV rif!any ~ • Willitutu, 302 AD2d 466 (2003J; see a/JO CoppdltJ 
v C.•pf)<lln, 274 AD'2d l38 [20001: Mallu o/D<rw• P., I 10 A02d 800 ( 1992).) Moram:i, 
!it1id inspcc1io11or1hc 1're111iscs ti1nely look ph1w1uK11hercplac:cmcn101'1hewld room doors 
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by dcftndJnlS Resiaur1n1 Depot prior therelo wn no1 a willful viola1ion of 1he May I z, ZO 14 
Order. ln an affid1Yit submined in opposition to plaintifrs motions, the m&n~ of 
defendenlS Rcstaunnt Depot, Bob Lehning. avers that the cok! room doors were replaced in 
Mny of2014, bceeu$C the motor fot the original automatic. sliding doors was ooc woli;ing 
properly, and the inventory of produce and dairy was at risk of spoiling fro.n lht c:old air 
csc&pif\& from tha1 room. 

That br3och of plaintiffs mocion JceJdng sa_nceions ag1inst defend3nts Rtstauraot 
Oepo1 Enterprises, Ll..C. Restaurant Depot, LLC end JRD Holdings, LLC, and/or their 
attor"c)' i.s denied as plaintiff failed co e5tablish any friVQlous eond1,1ct on the p3rt of .said 
defendanlJ and/or 1hclr1uomey widun Ck mcan"1g o'22 NYCRR t 130· I. I. 

The cross morion of defend8l\l.S RC$tauraiu Oc:Pot Eiiterprl.SQ, l..l.C, R~t111nint Otp04; 
LLC end JRD Holdings, LLC, pursuant to 22 NYCAA §· 130-1 .1, seeking snnetion.s og.air\31 
plaintirr;s dcillicd t:.s c1crcndant1 Rcsa1urant Dtpol En1crpris.es. LLC. Rdtaoronl Depot, l.LC 
and JRO Holdings, LLC failed roc:stablith that pl•intifrs maki.ngofhc:r inst1nt 1ndforcarlicr 
mocioons C:Ol\ilib1lcs .. frivofous_.. conduct within lhe 1ncani.ng of 22 NYCRR f 1)0· 1.I. 

Dated: April 20. 201' 
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APR 2 3 2Dl5 
COVNTVCl~K 
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