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SUl'REME COllRTOF11·1£STATE OF NEW YORK 
COUNTY Of' THE BRONX 

ADOLFO ARACENA, 

Pia/miff. 

MARK BENNETT. 

Dtftru!ant. 
- - -----x \ 

Index No.: 306696!09 

Dt:CJSIONIOR!l.£R 

How11rd H. Shcrmag 
J.SC. 

Upon 1hc foregoing paper~ the motion by defendont fo r an order a\\'tlrding swnmary 

judgment dimissing 1hc compl:iin1 on the grounds WI plaintiff dkl 001 susWn a serious injury is 

decided as sel forth bclo\v. 

Eac1s and P:roeedural Oxtground 

Plai11tlfrseeks damages for injuries 4ll¢gedly 10 ~-.·c b«n sustaioied on September 14. 200b 

in a mo1or vehicle ac:cid~t that occurred aL the iuterscclion of Bronx Park E:i.st and 13o:;ton Itoad,. 

Bronx. New Y or\:. 

·in.is action \'o'as commenced in Au.sust 2009 0 1,d issue \VOS joined in Novcn1ber 2009. 

The 'llo1e of bsuc was filed May 17. 2013. 

Motion 

Defendant moves for rumm3!)' jude.rnent di!>missing the: comp1ai_nt on t11e g.rounds t11t11 the: 

record demomtrates as o maucr or law that plaintiff failed to sustain an accidenl·n:l'1tcd serious 

injury as defined by Insurance lt1\\' 5102(d). 

Plain ti II" alleges 1bat. as a n.-sult of the accidc:o1 he sustained the. follo"ing injUltS: herni;i..tcd 

di~ 1u C4 - Sand bu~iil.Jl di$CS ot C3-4 ::ind CS-<i; posterior bulging at l.4·5 and bul&J.og al l.S-SJ. 
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u '''CU as fluid in lhc subacromiallsubdcltoid OOrst of 1he right shoulder fVttified Bill nf Pm1cy!aa 

i6J. 

All injuries a.re alleged to be pcnnanent in n:11urc. and ""' having caused plaintiff to be 

conii.ned LO bed and home OL\ a "cc:nwurrcnt ba~is" for 90 ouc of 180 da~ f'O~ t\Ccidcn1 and 

periodically and iutcm>ill.:n!ly lhcrc;if\cr [J!!.1718] ' 

PlaintilTfL'Tther alleges that the injuries qualif)• .u serious in I.he followin.g five cate.gorics: 

si,Snificant disfii,>ttremc:nt: permanent lo~s of use of a body organ or member~ a si11Uficanl li(njtation 

of use of body funetioo one! S)stem; a pcmwient oonsequcntial limitation of use of• bod)' •'i"' or 

1nember, ;:is \11ell as a non-.permnncnt iJ1jury \\•hich incapacitated plointitT fOr 90 of the J 80 d:tys 

immediately following the occidcm IJ.c!. "24]. 

1Xfcnda.11t's Exocas 

The motion is supported by the reports of Sheldon ~an~pci7cr. M.O •• a bo:ud-ccr1iflod 

urtl1opcdic :iurgcon, and Michael J, Carcienre .. ~(.0, o board~cniftcd neurologist, and th:ll of 

Michael N. Berke. D.C. The motion i.• •lso SIJlltlO"cd by • cop)' of the tranl<:np< of plaintiff's 

3/14/13 cs.amin=i1ion bcf<'lro trial testimony. 

Michxl N. Berl<c, D.C. C:<llmincd plaiMilT on December 13. 2006 .,;,h Mr. Noocn> 

presenting ·.vith complaint( or tower hack p:i.in/numbness. neck pt'in. right shoulder 1xt.in, rigbt arm, 

fortatm aad hand numbncs..11., 35 welJ ~ right thigh :uid leg numbness. 

At the time oftl1C 1:x;1mioation1 plaintiff w;is Y.'Orking full time ~nd repor1cd lh:lt be v.-as rtb1e 

Co perforn1 hi:. duties without restriction. 

1 Th.., V<.'fified BUI o( f'nrticulars is d;it l'd June2. 2011. 
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Acti\-e;and passiveccr"r...al raoguof motion '\\"'CCC v.;thin normal 1imitSand muscle Urcng.tb 

appeared to he non11a1. No evidence of spasm ''':lS observed UJXln spinal percussion • .. vith a 

neurological "'1mmcr. and or manual pol potion O\"Crlhe cervical, thoracic, ond lumbar spinal "'8JOOS. 

PlaintiO""-'aS ob$etvcd to hn.vc 111odera1c sooliosifl and there '''ere ncgalivc lindin,ss on Sl.R. Ely's, 

S..0-H>I~ 3:1cl Rech1=w"s. 

Dr. Berke concluded lhat pl:tl.nti n· ,a .. a 48· ye:ir old mole three monms p0st u.ccidcot \•whose: 

e.xainirunio11 fails lO rt:\'cal any Obj CC.live findings tO subsmnti:.'ltC a need ror further treattncnt." 

lJpon cxwnin:i.tion on Aug\lSl 20, 2013 Md a review of contemporaneous reports of 

diagnostic studies and contcmporaneoust3re for the period 9/15/06 throush 2122107. Dr. Manspcizcr 

conc.ludcd lhat plaintift~ had no objecti"·c findings to indicate a sign.ific.i.nt injury to lbe ccrvical. 

thoracic n.nd/or lv.mbos:tcraJ spine. nor cord comprcs..11ion or- nerve rool impairmeflt, 

Both shoulders v.'t:tt found to have subjccli .. e dccrc:ased motion \\1thout objective Ciodings 

10 indicn1c ::.ie.nifican1 inju,iy. l)r. }I.of an!tpcizcr observed chal plnin1iffhad pn:·cxisline 1horacolun1bnr 

scoliosis. 

Upo-n neurological exnmination on 6/12/J3. f)r. Michael J. Carcicn1c opioi:d to !I rcason:iblc 

degree or medical ocnaint) ttw there \\'Cl'C no fmdings of any nwrolugic3l i..'1jury or c-.idcncc of 

deficits. 'llle fin<lings j11cludcd the absence of tenderness or spasin in 1he spin.al areas and Sl~R 

negative to 800 in the sitting position. Motor sm:ti:th ~found to be SIS ;n au proxim.eJ and dis.ta! 

major 1nuscJc groupS of the upper aod IO\\'f!r ex1rcrnitles. 
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Deoosition 

l)JnintilTtestificd thtll his vehicle wns traveling ot uround five or 1eo miles ctn hour a.t thc U1ne 

ofimpac1 "ithdeferulant's '"hide (ARl\Clili/\ EBI 60-6S]. His 5"'1 bolt """11in<d him while he 

hn the br.:tkes so he sostaiued injlll)' to his righLshouldcr, knee, leg. :u'd neck, and he "fell again the 

problem in llis back." Im: 6SJ.' 

A day :sncr the accident. plaintiff .50ught mcdjeal i.reatmenl o.t :s medicaJ faeili1y oo Bosion 

Ho.id and Pelham Pack"r.a.y [.!!!. 71). ·1ne treatment consistin~ of acupunctu.rc. 1na.":i;agc therapy, 

chiropr.ic10< ond ~'Chological oounsding' continued for :ilroo& a yc:ir [M. 73 J. I le also recci''ed 

o few injections for back pain from an or1h()pedis1 [ld. 81J. "l'he lost time he received 1uc<licnl 

tttatmeot tbf his injuries WU sometime in 2007 [N. 86]. 

Plaintill'tcstified thul ufler the accident he v.·ns confined lo home for ahnost a )'ear (ld. 841. 

l le beca.TOc employed asain about a year al\cr the accident (14. SS], nnd could not rcc:i.11 if he "'" 

v.-orlc.lng at the 1ime of the accident fl.Ii. IS J. At 1hc time of the. dcpQsu1on, plaintiff Yt'l!S cmploytd. 

Upon rcviC".v of the prob:ui\'C mcdic:al proof' upon recent examinations in suppon of 1hc 

1notionrutd upon considcro1ioo l1'1crcur. :ind of plaintiff" ces~ation of treatment fOr accident· relatcd 

iJliu.~es in 2007, it is !he finding of Ibis coun dia: defendant has SWl>incd his ioiiilll buJden on lh• 

nlotion to pro\'C 3S :a m:;ittcr of lav.• the Incle of nny occident~related :sienificaot disfigurement, ancllor 

n pcnnancol Joss of use of a body orvn. member. function or system (sec. Oberlv v Rnn&1 

, Plaint11rsustaiocd towtr bank inquiry In a "11'<1C'k-rcl.iccd :ittidel\I i.n 2002 fOJ wbicb ho rc.:c:ivcd :t 1.itiptlo" 
scalcmcot. 1 Le applied for SSI bcocf'il:S in~ wi:b um aioctdml ~ 2S-30). blJt his ca.rm..,. dci:ied. 

l The C()Ut1$cliog QOrtcinucd for IWQ Qr fhrcc months w.J, 
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Ambul;'l.Dcc. l(!c .. % NY2d 295) or significanl limitation of use ofbody function and system, tindlor 

pe.rnlancnt cnn.seq\1enli:al limitation of \ISe of u body organ or mcnlbcr. Moreover, upon review of 

the repon of defcnd3n1·.s c:.lli.roprac1or \\'itb respect tO his findings upon examin;;ition in Decernbcr 

2006, cvldc1icing resolution of the .spin:il injuries !ISSCrtcd. it is the further finding of this court that 

defendan1 Ms susta.iiloed it.S bwdcn with rt:l>')?C'Ct 10 lhe 90/180 catcg01')' asscned. 

Upon tills showing it is inC-WTibcnt upon plaintiff lo come forwllrd v.ith probat..ive medial 

proof to raise an issue orfaa tha.1 pl:sintiff SUS'Ulined 3 serious inju~. 

lJpon review of the sub1niS'\ions in opposition there is oo issue of fact raised that plain1il1~ 

SUSl3mCd a -iouJ- loss of use of a body organ. member. function or S)'Slem., ~ and fad1n,g to 1cnder 

::iny objective medjcaJ evidence or permanent limitations based 0.11 o recent cx~u11ina1jon, pluinci(f 

fails to misc an issue of f.ac1 of 1 pemumcnt consequential limitation of use of• body org;u1 or 

member (sec. Zambrano v Timoibx. 95 AD :ld 422 [I" Dept. 2012]). 

probative 1nodical evidence to roise nn jss\1C of fact to support ony 9011 SO claim o.s 110 Jan~unce 

recommending a '"significant"' eutUlilmcm of pbinti.frs 1.tiua! da.ilyactivities is incorporated thcttm 

( lowever, iisalTorded all fuvorable iufcrcncesaod despite adiminishn1e-nt in prob:u:i"c value 

resultiflll from lb< fail= or the u=ing pbysici>iu t<> adc!n:ss mu.. of <ausalil) or the lumbar 

restriction~ n~scssed Of prc~xis1iO~ disease (SCOiiosis) ond The signi fic~l'll tra\Utli.1 o(the 2000 \V<Jric-

related aec:idetlt. it i.$1hc fioding, 0(1hiscourt th."1t plaintitrhas raised an at lc3...a argu."'lb~ issue orr~ 

that he SU~ained StgnifiC.il:nl linlitn1iOnS of u50 O(lh¢ CCr\•icnJ and Jwnbar spine in lhc subject 1nOt()r 

•In opposition plr.intif( dors l\(ll :i.rgui? tlul iioy sign.iflQnt disHt,urcmcnt W:.$ C)('C'<'lsioned 3ll ll 

result of 1~ accident. 

s 
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vehicle accident. 

Accordingly. it is 

ORDERED lhai I.he motion he and he.rt by is granted to the extent of dismissing plaintiff's 

d:Ums or ~om injul)' in a11 caicgories v.1th the excc:p1t0n of the ''Significant limitation of use" 

ealcgory. 

This constitutes the decision aod order of this court. 

l>ated: More~ 2015 
Uron.x , New York 
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I IOY.'tlrd f I. Shen1\an 
J,$,(;, 
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