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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF RICHMOND i = Oﬂimﬁﬁi

X
RICOBERTO CUCALON, DCM PART 5
Plaimiff(s), Preseni:
DECISION AND ORDER
STATEN ISLAND UNIVERSITY HOSPITAL,
JOMN SHIAU, MDD, end AZLZ OHOBRIEL, MLD., Index Ne, 10237102011
Motion Nox. 001, 002, 003
004, 005

Defendanyy),

The faliowing papers dunbersd | inrough 13 weee used on thess motions i 2% day of March, 3515:

001 [Notice of Motien (D maion in Suppoct) 4
B2 Matice of K-Matlos | X AMirsaion (n Support _N g
{0013 Iutlon ol Xebotion (Delmdan A Wmation bn Suppon }m»-»w 3 % w
{004 Parice of Meorlon (Pl Afrramlion by SUPPOrjrmmmeses 8 o i %
[0asti of Motion (Defeadam YA fiusies in Suppori——-— 3 -
(D01 A firmuatlon in Opposition {Flaintif?) i S
mg:mumm& e ‘i o
ty Affiresaton (Defadun(Alfimmation o St e e ! P
{005 |Reply AfMmation (Defendinty i @
1001 [Realy A NMirmotdon {Plelsiify Affemaion b &sapwt}w-m-—w ii‘.} Fl g{;
Upon & reading of the foregblog clied papers, It is ordered tist Defendant’s, Azle .
Ghobriel, M.D. (“"OHOBRIEL"), Mation for Summacy Yudgmem sesking 1o dismiss the onse as

against GHOBRIEL iz denled. The Motions o Stike Plalitit"s Supplemental Bill of Pasticulars
made by GHOBRIEL, Delendant Joho Shisa, M.D. ("SHIAU™), and Defeadam Stawn Istand

University Hosphial ("SIUH™} wore previously denicd on the recard on Desember 15, 2014,

exeapt insolnr us the Coun granted the further supplementation of the Bill of Pantfculars and

lowed baih parties to submit edditivos! reply effirmations from their medical experts on this
Molion Sequence 001, Plaintill"s Motion 1o exicnd the tiine 1o file potice of & medical

malpeactice sction wes granted on the recond on Decanber 16, 2014,
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This sction wes commeneed by ?&gﬁﬁﬁﬁ, slleging medice I malpraciice for the alleged

failure 10 trear Plaintifl. Rigobeno Cucslon ("CUCALOUN™), In & good, sccepied, and proper

wed foel munney,

Presently, lssve hus been joined, discovery is complete, and GHOBRIEL is moving for

Summary Judgmeot, pursunnt to CFLR Sectlon 3212, on the ground

{hat he did not deviag fiom

sccepind medient practice.

On Juae 30, 3009, CUCALON preseniod 1o the Bmery

of lower back paln.

CUCALON was diagnosed with & T7-TE bernlated disc and was scheduled for magery oo

July 7, 2009, 51 STUH.

CUCALON's July 7, 2008 T7.T8 discectomy waa péefbrmed by SHIAY. OHOBRIFL

wiis the fost of these ancstisiologins present for the procedur,

hegin from 1:30 - 140 PM. GHOBRIEL |

sdminisioring ruesthesis at 1:48 P.M.

THOBRIEL was prosent in the opersilag voom wnll be was relieved by Dr. Lampeyy o

330 PM. D Lasmipert was relleved by Dy, Zaky o 6:00 PAL

Al approximately 738 P.M., SHIAU was sdvised by the monitoring tech

CUCALON’s Jefi divial SEP {Somatosersory Evoked Potenlals) amplide was decreasiog, snd |

i

was Unable to be detectod, SHIAL sestifed that CUCALON, “waa sisble oy

Thre were no unloward events ather than the evsked potentials dropping down.”

3
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CUCALON slloges, antony other allsgations, that dug 10 the negligence of m&mﬁn
MWMW parsplegia of the lower exlremitics and is permanently bound w &
wheelchalr.

CUCALON alleges that Defendanifs) failed to proparly care for and wreat him.
CUCALON alleges that OHOBRIEL depaned from good and secepted medival practice in
hospital care, neurosurgery, and anesthesinlogy.

I arder 1o prevail on a motion for Sumtmary Judgment, the proponent must make @mx
faclo showing of enthtlernent 1o judginent as s matter of law, through mxsﬁbéewﬁﬁ&m y
demonsiruting the sbsence of any materiol issue of fuct. See Klefn v City of New Vmi; §§
N.Y.2d B33, 652 N.Y.5.2d 720 {1996); dyorte v, Gervario, 81 N.Y 2d 1062, 601 NY 8.2 463
11993%: Alvarez v. Praspect Hospital, 68 M.Y.2d 320, 508 N.Y.8.2d 923 (1986).

I & medical malpractics ection, “Jon a motion for summary judgment, & defindant
docior has the burden of eswblishing the absence of my deparure from pood and accepted |
medienl praice o tha tho plaintifr wes not Ijured theceby.” Rybora v. Wilen, 41 AD.J44S3,
838 N.Y.5.2d 121 (N.Y.A.D. 2% Dopt. 2007); See also Williaurs v, Sahoy, 12 A.D.3d 368, 7 ﬁ %
N.Y.5.2d 664 (N Y.AD. 2™ Dept. 20043, ~ P

GHOBRIEL submits w&iﬁm&e&ﬁm Dir. Lisa ﬁmmwp;mtafﬁsmim%
Summary Judgment, Dr. Ross sizles st GHOBRIEL ‘s testapcnt of CUCALON conformed 10
sceepied standards of practice and wag a1 il dmes approprinte for x case of ihis pertiouler nature,

in which CUCALON had & knowh history of underlying medical conditions, Dr. Rossconcludes
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by stating that “fQHOBRIEL) commingd no medical tmelpractice, ect, or omissian that did, or
even could have caused the damages w {ﬁ&ﬁ#&ﬁﬁ};‘ Ross Affirmarion paragraph 7.

Once the moving partics have satisfled this burden, “the burden shifls o the [opponent] o
lay bmre his or her proof and demonstrate the existence ol n triuble issue of fuet.™ Chance . '
Felder, 33 A.D.33 645, 823 N.Y.8.24 172 (N.Y.A.D, 2% Dept. 2006); Zuckerman
York, 49 N.Y.2d 557, 404 N.E 28 718 (1950). Howgver, “the motion must be denied if there is

even mrgoably any doubt as o the exisience of o wiable issne.” Boker v. Briared{ff Sch. Din., 305
A.D.2 652, 613 N.Y.8.2d 660 (N.Y.A.D. 2 Dept, 1994),

CUCALON opposes the Motiop end submits sn affirmation fom & medical expen who
oplnes tret OHOBRIEL deperted from good and scoepled medics] practice in his treatment of

CUCALON. CUCALON Expert Affrmation peragraph 4.,
CUCALON's Ixpert stmes that, but not linjted 1o, GHOBRIEL departod from scoepied

medicn! standards of practce by falling to conduct andéor participate in s iner-disciplinary
yslologicl profmsional, end the

canference with the neurdsurgeon, the seuropl
newrophysiological iehniciun privr to the operation. CUCALON Export Affirmation paragraph

5. CUCALON's Expert also lists oll of the tapics and decisions that should Juve wsken place
during said discissitos.

CUCALON's Expent wso states thai GHOBRIEL failed 1o decrense anesthesia levels in
order to matamin adequate blood and oxygen profusion to the spinal cord, CUCALON Expert
Affirmarion paragraph 3,
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CUCALON's Expert further states that GHOBRIEL negligemly permitied CUCALON"
Spirusl Cord Perfusion Pressure, Mean Arterial Pressure snd blood pressure to decrease below
stenderd snd nccepied levels. CUCALON Expert Affirmaiion paragraps 5.

CUCALON's Expen: concludes thay “thess departures by [GHOBRIEL | wese a proximale
cause of the injuries sustained by |[COCALON] on July 7, 2009, CUCALON Bxpert ;immwfiw

paragrasfy 5,

Al Oral Argument before the Court on Decamber 16, 2014, this Court gravded both sides

the opportunity to further address the allegations inade in CUCALON's Supplenvental Bill of
Particalars, specifically the alleyation that it was negligent for GHOBRIEL (0 not bavé had a

and not to have required a

multi-disciplinary discussion prior to CUCALON's procedure
neurophysinlogist to be present during the procedurs,

In ber second Affirmation, Dr. Ross sustes that, “it iz oot standard practice in the feld of
snesthesia for sn mnesthesivloglel W determine whether s newrophysislogin should be presont s
# oouromirgical procedure. 1 is clearly the provinee of the sungeon 1o make that mw :&m
M&&mmim paragraph 8. ’

Dr. Ross also mistes that, “Yhere is co medical evidence presenied that an infarct/ischemis
ocovwrred during the time period in which [GIIOBIIEL] was st the surgery.” Rusy Socond
Affirmation paragreph 10,

In their second Affimmation, CUCALON's Expen states that GHOBRIEL s, “feilure 10
veiological munitoring in U pre-apersiive
conversation shows a breach of [GHOBRIEL]'s duty 10 advise end recommend with mgards o

diseuss MEP (Motor Evoled Potemtinlsjeuroph

s
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the deted]s of the snesthesia In conoceton with the newophysiological moshoring, wd s s
menber of the surgical tawn providing nessosurgety 1o [CUCALON]. [GHOBRIEL] head & duty

i speals up, i he saw that the proper meurophysiclogicsl monitaring was not going 1o be used in

e sirpery. I thiv cove, he heeas #use he falled 1o say g0 objeciion w the
lmited use of only SSEP nevrophysiologicsl monliordog.” CUCALON Expeet Stcond

Afflrwenion poragroph 7,

CUCALON's Expont siso states that i s thelr, “opinion 1o & ressonsble degroe of poedicd
cerialaty that the hypotension of 100780, which sccurred frons 1500 {0 1300, while gﬁﬁﬂﬁmﬁ
contibined to the paralysds susiained

waig providing averthesla and responsible for maintining sdequale blood pr

of saygen o the apinel cord, said decline in blood pressure

by [CUCALON] dwing the vewrosurgery on July 7, 2008." CUCALON Expert Sevond

Alfirmation paragraph 14,

“[Tihe opinions of [CUCALONT s expert wete based upon facts bn evidonce, and weie
ol conclusory ar otherwiss insulficlent.” Dandrea v, Hertr, 23.A.D.3d 332, 804 N.Y.8.24 106

(N.YAD. 2 Dept. 2008),

CUCALONs Expart's Alfumostion{s) raises clear questions of et st require 8 jury’s
regolution and a8 such, GHOBRIEL's Motion for Summary Judgment must be denfed, Shiglds v,

Habridy, 11 ADJID 671, 743 MLY.5.2d 652 (V.Y AD. 2¥ Dop, 2004),

As noted sbove, the Cross-Motions 1o Suike tse Supplemenal Bill of Particulars [Molion

Sequence 15 DO2. 603, (0S| were previously denled on the record on December 18, 2014, excopt
tnsofur as the Count yranted the Nurther supplemsenation of the BIll of Purioutars and allowed
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both paries 1o subalb sdditionsl eeply alfinmations lrom thelrmegdival experts oo this Motion

Sequence 001 and the Moton W Exiend the tane w file notice of & medical malpractics action

[Motion Sequenc

o #004] was grented on the record on Docersher 16, 3014,

Accordingly, it s

ORDERED thal Delendant Aziz Ghobaiel, M.D.'s Mation Jor Summury Judgroen:

{Motion Sequence #001 ] secking diamissal is denied, and 1t is fusther

ORDERED that ali pa
30135, 1 9:30 nan, in the Jury Coondimsing Part, and 1 §s funber

=% e id fur ﬁw f}miﬁ%}}f #AM TERLE O jm &v

ORDERED that the Clork enier the Judgment socordingly.

THIS 18 THE DECISION AKND ORDER OF THE COURT.

peed: /1Y 3018 ENTER

GRANTED Justice of the Supreme Court
MAY 2§




