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UPREMECOllRTOFTHESTATEOFN WYORK 
COUNTY OF RJCllMOND 

CAROLYN SPANN. 
1 

PARTC-2 
Present: 
Hon. Thomas P. Aliotta 

Plointif}. 

-a,r:uinsr- DECI ION AND ORDER 

TifE CITY or NFW YORK, MV TRANSPORfATION TNC.. Index No. 
THE NEW YORK CITY TRANSIT Atrfl IORl I Y. Motioll No. 
JOSE CASANOVA. and FARRAH FICCO. 

Dcje11dants. 
·----·-·---·-·-·--------·--·--·-X 

BETfY JOHNSON. 

Plaintiff. 

NEW YORK en y TRANSi r AUTHORITY <lib/a 
ACCPSS-A-RIDE. MY PUBLIC l~"l\JSPORTATION NC .• 
inJhidu:tlly and Wa ACCESS-A-RIDE. 
JOSE CASANOVA. and FARRAfl C. FICCO 

D4endcmrs. 
-·-· ----·····X 

Index , o. 

10435511 t 
3102-007 

100332112 

TI1c following papers numbered I to ~ were marli.ed full} submitted on the: 3•.i day of 01..-ccmbcr, 
2014: 

Notice of Motion for Leave to Renew and Rcargue 
by PlaintJfTCarol}'n 'pann .. 
with Supponing Papers and ExhibilS 

Pogcs 
Numbered 

(dated cptcinbcr 19. JO 14) .................................................... .... ............................ I 

Affinnation in Opposition 
by Def~nd:mts the City of New York. MV Troru portation, Inc. 
tht! New York. City Transit Authoril~ und Jose Cas:inov~ 
(dated October 15. :?OJ 4 ) .......................................................................................... 2 

Affinnution in Opposition 
b) Defondnnt Farrah Ficco 
(dated October 20. 2014) ........ ................................................................................ .3 

Reply Affirmation 
by Plaintiff Carolyn Spann 
(cL1ted November I 0, 2014 ) .................................................................................... 4 
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Upon the foregoing papers. the motion is decided us hereinafter providi:d. 

This is an action to rcco\•er damages for perso03l injuries allegedly ~"USlai.ned as a result of 

n motor \Chicle accident thot occurred on March 4, 20 l I. Plruntilf Carolyn Spann (hereinafter 

"pin.inti fl"') wns a passenger in defendant M V Transportnlion Inc. 's Access-A-Ride \•chicle which 

was o\\11ed by defendant New York City Trans>l Authority and opcrntal by dc:fenda.nt Jose 

Ce.sanovu, when it was struck by a vehicle operated by defendant Fnrrah Ficco. 

Presently before U1c Coun is plninaifT'" motion for leave lo renew and n.'>3J'gue this Court's 

prior dett:nnination grantmg c.lcfendants • motion for summ:uy judgment on th\! ground thru. plaintiff 

did not sustnio n serious injury within the meaning of lru."\1rnncc Law §5 I 02(d). Anncx1.-<l lo 

plointitrs motion is 11 previously omitted chiropruclor's affiduvit by Salvatore Gcrmino. D.C. dlltcd 

September 17. 2014. In his uffidavit. Dr. G1:nnino nuests that be initiaUy examined plruntiff on 

March 7. 2011. three days after the subject accident. and recommended lhal l1e pursue a course of 

treatment involving physical therapy nnd chiropraclic treulmcnl. Plnintiff thereafter oltcndcd 

ph}sical therapy sessions thrice a wte~ for 11 monlh.s. after which Dr. Gcnnino detmnincd thal nny 

"[c]ontinucd treatment v.ould be merely therapeutic orp:illfativc in nature'' Cid. at 2, 4). Dr. Gennino 

opined that plainriff's .. lumbar and cervicnl disc injuric:. were causnlly related to the acddcnt of 

August 3, 20 l J" and funher concluded "to n reasonable degree of medical certuinty that [plnintifl] 

demonstmtes the penruinent loss of ust. permanent consequential limiunion nnd significant 

limitation (of use] of her nt!ck nnd b3ck" ug. ut 5). 

ln fonher suppon of the motion. ploinlifTassens that this Court O\'erlookcd lhc affinnotion 

of her medical expert, Dr. Kenneth Chapman. who au~ted thnt be reviewed Dr. Gc:nnino's medical 

records when mnking his dC'tenninntioo with resp~t the m11urc, significance and duration of 

Plaintiff's injury (see Physician's Affinnnuon of Dr. Kenneth B. Chapman dated April 23. 2014. 

para 2). Moreover. it is claimed that "[d]efondnnfs [sic] wtrc 3\\~ that pluintifTtreated "ith Dr. 

Germino immediately aflt:r the accident" u.~ his medical bills were attached to her discovery 
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responses (sc.'e Atlim1ution of Gavin C. Fields. Esq .. para 14). 

A motion for lca\·e to rene'' h111l be base<l upon new fncts not offered on the prior motion 

which would change: the prior detcnnination and shnll contain reasonable justification for the failun: 

to present such fo~ts on the prior motion (CPLR 2221 (t' l~ see Barnr11 i•. Smith, 64 ADJd 669 (2"" 

Dept 2009]). Motions for re:rrgument are addressed to the sound discretion of the court whkh 

decided the prior motion and may be granted upon a showing thnt the coun overlooked or 

misapprchendM the facts or law or for some other reason mislakenly arrived at il.S earlier decision 

(CPLR 2221[d]; k!. at 671). 

Plninliff's motion for leave to renew is granted, and upon rcnc,-..itl. the CoW1 adheres to its 

prior detttminalion granting defendants' motion for ~ummary jud1P11~nt dismissing the complnint 

on the ground lhut plnintiff did not sustain a serious injury. The previous omission of a sworn 

statement from Dr. Gcnnino, plaintiffs chiropractor. is unexpluincd. while the nffiduvil submitted 

in suppon of rene\.\ I fails to specify,~. the purport.t:J decrease in range of motion of plaintitrs 

lumbar und cervical spine. or the objc:cti ve tests which he perf onncd in reaching his conclusions (cf. 

Brightlyv. Dong Liu, 77 AD3d 874 [2...i Dept 2010); 1ko.~ta ''· Rubin, 2 AD3d 657 (2nd Dept 2003)). 

These purported mc:<burements appear only in Dr. ucrmino 's unsYOom report d tcd May 12. 20 l 1. 

upon which Dr. Chnpmn.n appears to have relied in formulating o <liugnosis. ft is woll settled thot 

the party opposing a motion for summary judgment must submit sutficient evidence. in admissible 

form. 10 ~stablish the existence of a triable issue, or explain v.by o proper tender of proof has nol 

been made (see Fric!nds of Animal.)\'. A.\.wciutl!d Fur Mfrs .. 46 NY2d 1065, 1067-1068 [1979); 

Jolmwn \'. Phillip.\, 261 AD2d 269, 270 [I " Jkpt 1999JJ. llere. plaintiff ha provided no 

explnnntion for her failure to submit n chiropractor·s affidavit in opposition to the prior motion. 

Viewed as a motion for le:ivc to reargue. plaintiff hns foiled to show thai the Cou~ 

overlooked or misapprehenJed any pertinent !aw or foct in reaching its prior dctenniruuioo (sc!e 

Orridge "· Burry, l 09 AD3d 644 [2nJ Dept 2013 )). Dr. Chapman's 20 J 4 affirmation is based, at 
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lea.st in part. on the unswom E.MG o.nd M.RJ rcpons of On;. Gennino, Nnik Md DeNise, thereby 

rendering his conclusions speculntivl! and insufficient to raise a trio.hie issue of fact (~·ee 

Kreimerma11 ''· Strmis, 74 AD3d 753. 755 [2~ Dept 20 I 0/. Irizarry''· lindor, I 10 AD3d &.i6, 847 

r2- Depr 2013]). 

Accordingly, it is 

ORDERED that the motion for leave to rtnew is grunted; and it is further 

OROERl:.D th.at upon renewal, the Court adheres to its prior dctem1ination; and H is further 

ORD&RED lhat the balance of Plaintiff's motion is denied. 

DATED: -JAN 2 8 20\5 

ENTER, 

HON. THOlMO.P. ALIOlTA 
JUSTICE OF THE SUPREME COURT 
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