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To commence the 30-day statutory time
period for appeals as of right under

CPLR 5513(a), you are advised to serve a
copy of this order, with notice of entry, upon
all parties.

SUPREME COURT: STATE OF NEW YORK

COUNTY OF WESTCHESTER
X

FLEETWOOD CHATEAU OWNERS CORP.,-

Plaintiff, |
VS, . DECISION AND ORDER

- Index No.: 52859/2013
FLEETWOOD GARAGE CORP. and
WILLIAM WEINBERG,

. Defendants.
X

ADLER, J.

"I this action to enforce a'restrictive covenant in a deed, defendants move under
CPLR 3211(a)(1) and (7) for an order dismissing the complaint primarily on the ground
that plaintiff lacks standing to enforce the covenant. In connection with this motion, this
Court reviewed the following papers:

Notice of Motion ‘

Affirmation in Support of Eric W. Berry with Exhibits
Memorandum of Law in Support®

Affirmation in Opposition of Steven Kent with Exhibits
Memorandum of Law in Opposition

Memorandum of Law in Reply

Allegations — The verified complaint élléges the following: this’ action concerns

two contiguous parcels of land in Mount Vernon, New Yo_rk, located at 651 North -
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Terrace Avenue (the Terrace.Ave. parcel) and 66 FIeetWood Avenuev(the Fleetwood
Ave. parcel). Aﬁ apartment building (the Building) is located on the Terrace Ave.
property; a parking garage (the Gérage) is Ioéated on thé ?Ieetwood Ave. parcel. The
Building and Garage abut eachv other at their backs. | |

In 1924, seller Charles H. Farrington transferred the Terrace Ave. and Fleetwood

- Ave. parcels to buyer Ferdinand J. Thill. The deed, which was delivered to Thill and

recorded, indicates that the parcels were part of a larger, undivided plot of real property
that was later partitioned. After a number of intermediate transfers, both the Terrace

Ave. and Fleetwood Ave. parcels were transfe.rred to nonparfy 651 Hu:dson Associates

. (651 Hudson).

The 1924 deed contains a number of restrictive covenants in connection with the
realty. In relevant part, the deed provides among other things that (1) no “-bufild'ings'

whatsoever, excepting residential buildings erected for residential purposes solely” were

~ to be built on the transferred realty and (2) “no garage shall be erected upon any plot

*

except such which shall be constructed for.the exclusive vusé of the occupant or
occupants of the building o_r'buildinés erected thereon.” |

In or about 1929, a certificate of occupahcy was issued for the Building on the
Terrace Ave. parcel. In 1931, a certificate of occupancy was issued for the Garage
located on the Fleetwood Ave. parcel. The 1931 certificate Clvass.ified the _str,ucture’as a
“private garage” for the automobiles of the Building tenanfé and as an “accessory”
structure to the Building. |

On or about 1989, 651 Hudson converted.the Building tolcooperative ownership

and transferred the Terrace Ave. parcel to the plaintiff owners’ corporation. In 1991, 651
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Hudson sold the Fleetwood Ave. parcel to defendant Fleetweed Garage Corp.
(Fleetwood Garage), one ef 651 Hudson's general. partners.

Thereafter, Fleetwood Garage applied to Mount Vern:on’s planning board for a
permit to Qperate the Garage as a public parking facility; As a result, plaintiff filed this
action in March 2013 against Fleetwood Garage andvits president, William Weinberg. |
Plaintiff seeks judgments (1) declaring that, in accOrdance with the ‘res.trictive covenant
in the 1924 deed, the Garage is solely for the Building residents’ use and (2) voiding the
conveyance of title for the FI‘eetwood Ave. parcel from 651 Hudson to Fleetwood
Garage. |

Plaintiff claims that the restrietive cevenant ran Wit_h the Ianq and defendants
knew or should have knewn abeut it. To show constructive notice, the complainf alleges
that the Garage (1) has "‘historicallyvprovided" parking for BUilding residents, (2) Iies |
directly behind the Building, and (3) extends onto.the Building’s property, and (part of
the Garage’s roof lies under the Building's back yardl. Mereover, plaintiff alleges, the
Garage’s nsers and the Building residents share a common walkway joining North
Terrace Avenue to Fleetwood Avenue.

Seeking dismissal, defendants contend that plaintiff I_acks standing because itf
cannot enforce a restrictive covenant wh-ieh bL‘lrdens‘its own land. The Terrace Ave. |
and Fleetwood Ave. parcels were parts of the grantee’s “servient est'ate,” defendants
argue. Only the “dominant estate,f’ Which includes any land that the grantor retained
when he delivered the d.eed Awith restrictive bcovenants, has standing te enforce those
covenants.

Defendants, howe\}er, mieanprehend the relevant law and its appllication' to
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plaintiff’'s factual allegations. Restrictive covenants are divided into three general
classes: (1) “building schemes”vor plans, Which are designed “to carry outva generai
scheme. for the ihprovement or development of property;"' (2) COvenents that the
grantor creates to benefit and protect adjoining property that the grantor has retained;
and (3) mutual covenants between owners of adjoining Iands (seve Korn v Cvampell, 192
NY 490,I 495-496 [1908]; Haldeman v Teicholz, 197 AD2d 223, 2.24-225v[3d Dept 1994];
see also Graham v Beerrnunder, 93 AD2d 254, 258-262 [2d Dept 1983]). Based on the-
papers before this Court, it appears that the restrictive covenant fat_issue is a building
scheme and not, as defendants claim, a restfiction meant to benefit the grantor’s
retained adjoining prcperty. The undisputed facthtnat the 1924 seller conveyed the
Terrace Ave. and Fleetwood Ave. barcels as part of a larger plot; and required the
buyer to \erect only residences and_ associated garages on the transferred realty,
indicates that the seller impcs_ed the restrictions fo further a building scheme.

If the reetrictive covenant is of the “building scheme”‘ class, eny_grantee can
enforce it against another grantee (Ha)deman v Teicholz, 197 AD2d 223, 224 [4™ Dept
1994] [citing cases]). Accordingly, pléintiff, which owns premises thatvv_;/"vas partitioned
from land burdened by a restrictive covenant, has standi’ng to _enfcrce it against
defendants, Awhose property n/as partitioned from the same land. Accord.ingly, that
branch of defendants’ motion seeking dismissal of the first cause of action is denied.

HoWever, the motion to dismiss is granted with respect to the second cause of -
action, which seeks to undo__t.he, Fleetwood Ave. parcel's conveyance to Fleetwood

Garage. In its cpposition papers, plaintiff clarifies that its cause of-_a'ctiOn sounds in



constructive fraudulent conveyance. Plaintiff claims that 651 'Hudson transferred the
Fleetwood A{/e. parcel to its general partner when 651 Hudson was facing insolvency;
allegedly, the transfer provided Weinberg an unconscionable advantage Qvef the rights
of 651 Hudson'’s other creditars, including plaihtiff. However, -fhe claimis timé;barred.
Constructive fraud claims are govarned by a six—yea.r statute of limitations, and the
claim accrues when the fraud occurs (CPLR 213[1]; Bobash, Inc. v Festinger, 57 AD3d
464, 467 [2d Dept 2008]). Plaintiff did not interpose its claim until about 22 years after
the conveyance to Fleetwood Garage

For the reason §et forth above, it is

ORDERED that the motion by defendanfs for an order dismissing the complaintv
is granted to the exteﬁt that the second cause of action is severed and d_ismisé_ed, and it
is further |

ORDERED that the motion is otherwise danied; and it is further-

- ORDERED that the parties shall appear with 6ounsel in the Hon. Richard J..
Darohco Wéstch_est_er_ Couhty Courthouse, 111 Dr. M_artivn Luther King, Jr. Bivd., .White
Plains, New York, at the Settlement Conference Part,"Courtroom 1600, oh .May 4, 2015,
at 9:30 a.m. far a settlement conference. - o

The foregoing constitutes the Order of the Court.

HONAESTER B. ADLER
SUPREME COURT JUSTICE

Dated: White Plains, New York

April q_ 2015




