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At a Special Term of the Albany County
Supreme Court, held in and for the County
of Albany, in the City of Albany, New York,
on the 31% day of August, 2015.

PRESENT: HON. RAYMOND J. ELLIOTT, IIt
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Assistant Attorney General
Attorney for the Respondents

RAYMOND J. ELLIOTT, I J1.S.C.

Petitioner commenced the instant CPLR Article 78 proceeding challenging Respondents’
violations of the New York State Freedom of Information Law (hereinafter “FOIL”) based on a
April 4, 2014, FOIL request made by Petitioner. Petitioner requests that the Court grant the
petition, order Respondents fo comply with its duty under FOIL and provide the records
requested in the April 4, 2014, FOIL request and subsequent appeals, to Petitioner and award
Petitioner’s attorney’s fees and litigation costs in this action. Respondents have opposed ﬁe
relief sought in the Petition.

Petitioner has further filed a motion to strikek Respondents’ responses to Petitioner’s
Requests for Admission and deeming the Petitioner’s Requests for Admission admitted for
purposes of this proceeding pursuant to CPLR §3123(a) and awarding Petitioner attorney’s fees
and litigation costs pursuant to CPLR §3123(c) . Respondents have opposed the relief sought in
the motion.

By correspondence dated April 4, 2014, Petitioner’s Attorney submitted a FOIL request to
the Department of Taxation and Finance (hereinafter “DTF”) Records Access Officer. The
request was for all documents related to credit rating receipt sourcing. |

By correspondence dated June 26, 2014, Frank Nuara, DTF Records Access Officer, sent
é response to the FOIL request. The correspondence indicated that: fhe andit files(s) had been
ordered and would be forwarded upon receipt; that access to 416 pages of the file was denied

pursuant to Public Officers Law (hereinafter “POL”) §87(2)(a) as it concerns individuals or



3,

entities for which there is no Power of Attorney on file and release would constitute a.n invasion
of personal privacy; that accéss 0 391 pages of the file was denied pursuant to fOL
§87(2)(g)(iii) as the documents are intl;a-agency ot inter—agencyl documents that are not final
agency policy or determinations. The correspondence went on to explain the right to appeal.

By correspondence dated July 22, 2014, Petitioner’s counsel filed a FOIL appeal of the
partial denial to access of the requested records.

By correspondence dated August 5, 2014, Mark Voik, Acting Records Appeal Officer
(hereinafter “RAO™) and beputy Counsel to the DTF, responded fo the FOIL appeal. He stated
that the initial FOIL response stated that 807 documents were withheld, when in actuality it was
804, as three of the pageé were blank. Mr. Volk explaiz;ed that twelve of the pages were clearly
not in any way responsive to the request.- He stated that he wés releasing 68 pages in their
ehtirety. Mr. Volk then stated that he was releasing thirteen pagés with redactions of deliberate’
comments withheld under POL §87(2)(g). He then indicated that he upheld dental of access to '
the remaining 711 pages. Mr. Volk explained that of the 711 pages, 369 were withheld ﬁnder
POL §87(2)(b) as disclosure would be an invasion of privacy. He went on to state that 169 pages
ccl)nsist of internal e-mails; 77 pagt'as'comprise draft memos, draﬁ letters and draft agreements;
120 bages_ consist of letters, agreements, internal memos and meeting notes, and that these péges
were properly withheld under POL §87(2)(g), as they are internal, delibérative documents that do
not contain final agency policy or determination. Mr. Volk further states that the documents
weré withheld under POL §87(2)(a) and the secrecy provision of the Tax Law. He asserted that

thirteen pages consisted of return information, information on pending litigation and executive

meeting minutes discussing entities for which Petitioner did not have a Power of Attorney on file
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with the Department. He further noted that of the 379 pages, 121 are duplicative, as there are e-

 mail threads with éon'esponding attachments. Mr. Volk stated that the remaining 332 pages are

withheld from tﬁe original request under POL §87(2)(g). He explained that of the 332 pages, 264
are internal emails and 68 pages are draft memos, draft letters and draft Advisory Opinions, énd
are deliberative intra-agency documents not containing final agency policy or determination. He
further stated that 32 pages contain information about entities for which Petitioner did not havea
Power of Atiorney on file with the Department and are .properly withheld under POL §87(2)(a)
and the secrecy provision. He further noted that of tile 332 pages, 154 are duplicative, as there are
e-mail threads with corresponding attachments. Mr. Volk recognized that the Audit file was
being sent separately to Petitioner’s Attorney, and he certified that there were no other records
that are responsive to his request.

By correspondence dated August 19, 2014, Frank Nuara, DTF Records Access Officer,
provided Petitioner’s Attorney with the Audit file. Mr. Nuara advised that three pages were
redacted as they containéd information regarding individuals for which there is no Power of
Atiorney on file and is proper undef POL §87(2)(b). Two pages were redacted under POL
§87(2)(e) as the information involves a method of investigative technique or procedure. Mr,
Nuara stated that access was denied to 178 pages pursﬁant to POL §87(2)(g)(iii) as they are intra-

agency or inter-agency documents that are not final agency policy or determination. The

- correspondence went on to explain the right to appeal.

By correspondence dated September 3, 2014, Petitioner’s counsel filed a FOIL appeal of

the partial denial to access of the requested records.

By correspondence dated September 17, 2014, Mark Volk, Acting Records Appeal

4
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Ofﬁcér and Deputy Counsel .to the DTE, responded fo the FOIL appeal. Hé stated that the RAO
has releaseci five pages with rredactions, wﬁich he upheld. He stated three pages contained Social
Security Numbers for individuals with no Power of Attorney on file and the other two pages
contained deliberative materials regarding possible future audit action contemplated and were
properly redacted pursuant to POL §87(2)(e) and (g). Mr. Volk stated that of the 178 pages
withheld, he was releasing 26 of the pages in their entirety and six pages with redactions. The
redactions are of deliberative comments that do not contain final agency policy or determination
and are properly withheld under POL §87(2)(g). Mr. Volk upheld the denial of the remaining
146 pages. He stated that 69 pages comprise internal emails that are deliberative intra-agency
documents that do not contain final agency policy or determination énd are properly withheld
under POL §87(2)(g). Mr. Volk firther indicated that two pages also referenced other taxpayers
for whom there was no Power of Attorney on file, are properly withheld under POL §87(2)(a),
ax_ld the secrecy provision. Hcr stated that 77 pages consist of auditors’ notes, draft information
requests and draft audit‘smnmaries that are intra-agency documents that do not contain final
agency policy or determination and are properly with held under POL §87(2)(g). He further
néted that 19 of the withheld pages are duplicative, as there are e-mail threads with
corresponding attachments. Mr. Volk certified that there were no other récords that are
responsive to the request.

Petitioner asserts that Réspondents failed to disclose under FOIL what was required to be

disclosed. Petitioner states that the concealing of the information is problematic because the

unresolved substantive tax issue involves whether the Department of Taxation and Finance

- (hereinafter “Department”) concealed both the existence of an agreement with a similarly
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situafed taxpayer and the Department’s true position régarding taxation of thé credit rating
industry. Petitioner states that it seeks additional documentation to expose the Department’s |
misrepresentation and discriminatory tax treatment. Petitioner asserts that it' has an interést asa
taxpayer, and the public has a substantial interest in knowing whether the Departments is unfairly
and improperly administering the Tax Law and discriminating against taxpayers.

Petitioner éxplains the basis for its allegations concerning the Department’s concealment
of an agreement with its primary competitor McGraw-Hill Finanéial’s Standard & Poor Ratings
Services and the Department’s true position regarding taxation of the credit rating indusry.
Petitioner asserts that because of its reliance of the representations made by the Department, it
entered into a closing agreement that was not in its best interestrand paid additional tax pursuant
10 an origination source method.

Petitioner asserts that FOIL requires maximum disclosure of governnient records and that
Respondent has failed o properly assert aqd satisfy its burden to withhold documents. Petitioner
argues that the persbnal privacy exemption does not apply as the documents sought are not
personal. Petitioner asserts that the personal pﬁvacy exemption does not apply to information
that has already been publicly released, citing tile opinion released on February 24,2014, by the
New York City Tax Appeals Tribunal, which discussed the McGraw-Hill agreements. Petitioner
argues that both its and the public’s substantial interest overcome any privacy interest at stake.

Petitioner states that even if the personal privacy exeeption applies and the public’s interest in -

disclosure does not overcome the privacy interests, FOIL requires that documents containing

personal information be redacted and disclosed when possible.

Petitioner argues that the inter or intra agency communications exception does not apply



té the documents sought ﬁs the documents have been given to interested outside parties.

Petitioner asserts that final agency policy and instructions to staff affecting the public are not
protected from disclosure. Petitioner cites POL §87(2)(g)(1)-(iv) as to what materials the inter or
intra agency materials exception does not apply to.

Petitioner asserts that New York Tax Law’s secrecy provisions protect numerical and
other proprietary information submitted on tax returns, and the law does not protect draft
agreements, draft letfers or internal memoranda,

Petitioner argues that the McGraw-Hill agreements and other related materials must be
disclosed as they do not fall within any of the FOIL exceptions. Petitioner states that Respondénf:
must release or disclose: any documents and materials surrounding the negotiation and execution
of the McGraw-Hill agreements; all internal documents that reflect final Department decisions
concerning credit rating receipt sourcing and the Department’s position in Petitioner’s audit; and
all withheld and redacted portions of Petitioner’s audit file.

Respondents have filed an. Answer and object in point of law stating that the Petition fails
to state a cause of action, |

In support of their Answer and opposi'tion to the Petition, Respondents provide numerous
exhibits including five binders of withheld documents and the related privilege log, for the Court
to conduct an in camera inspection, along with an Affidavit from Mark F. Volk.

Respondents assert the withheld and redacted documents faii squarely into the
exemptions asserted and the Petition must be denied. Responcients state that they have provided
the Court with all withheld aﬁd redacted docﬁments in order for the C_om“t to conduct an in

camera inspection. Respondents assert that this is recognized as the most appropriate method for
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detexmining whethef the méterial fallIs within an exemption.

Respondents argue that the claimed FOIL exemptions are applicable to the withhel_d and
redacfed materials. Respondents claim that they have properly withheld and redacted documents
based on state or federal statute, including the attorney-client privillege in CPLR §4503 and

secrecy in Tax Law §211. Respondents assert that they properly withheld and redacted

- documents where disclosure would constitute an unwarranted invasion of personal privacy and

where disclosure would interfere with law enforcement investigations or judicial proceedings.
Respondents further state that they properly withheld and rédacted documents as non-ﬁnél
agency policy or determinations.

Respondents argue that Petitioner is not entitled to attorneys fees and costs because
Respondents did properly and reasonably respond to the FOIL request. Respondents argue that
Peﬁtioner has not met the statutory requirements to obtain an award of attorney’s fees found in
POL §89(4)(c). Respondents state that in order for the Court to consider an award of attorney’s
fees, three statutory requirements must be met; that a party must substantially prevail in the
litigation; that the agency had no reasonable basis for denying the access to the records; and the
agency failed to respond to a request or appeal within the statuiory time. Respondents farther
state that an award of attorney’s fees is within the trial court’s discretion,

Respondents assert that the request for attorney’s fees is premature and not yet ripe for
adjudication, as the Court has not found that there was no reasonable basis for the partial denial
of the FOIL request.

| In support of the opposition, Mark F. Volk, filed an Affirmation asserting that

Respondents complied with the statutory mandates of FOIL and properly withheld or redacted



records pursuant to POL §87(2)(a),(b),(e) and (g). Mr. Volk further informs the Court that based
on his further review of the documents, he recognizes that some mistakes were made in the
collection and review of the documents prepared for the FOIL response. Mr. Volk states that to
the extent that the privilege logs differ with his previous responses, he relies on the privilege logs
to have the most accurate accounting of the documents in response to Petitioner’s FOIL request
and the reasons for withholding or redacting them.

In reply, Petitioner asserts that Respondents have failed to meet their burden to justify
non-disclosure of the documents under FOIL, as they did not prove the exemptions apply 01;.
adequately document and disclose the reasons for their denial. Petitioner argues that the Court
should disregard the newly raised arguments for non-disclosure, including the attorney-client
privilege which does not apply to FOIL disclosure, and the taxpayer secrecy provision which
Respondents are extending beyond its scope. Petitioner asserts that the- Court should compel
disclosure without conducting an in camera inspection as “it is not the function of the Supreme

Court to apply the exemptions for the’ agency” (West Harlem Bus Gp.v. Empire State Dev. Corp.,

3 N.Y.3d 882, 886 [2009]). Petitioner states that if the Court does conduct an in camera

inspection and finds any information is protected, it must compel the Respondents to redact that
information and disclose the document. Petitioner states that the Respondents must provide a
privilege log to it pursuant to POL §89(3)(a) to explain their justification for withholding
documents in writing after a diligent search.

Petitionér asserts that both parties have raised a triable issue of fact concerning whether
certain documents were previously disclosed to outside parties and requests that the Court order a

trial forthwith. Petitioner further requests that the Court permit discovery when a trial is ordered.
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‘Petitioner reiterates and reserves its request for attorney’s fees and costs based on the
Respondents” failure to act reasonably and to provide a rational basis for its position to withhold
documents.

Petitioner served a Notice to Admit by mail and e-mail on Respondents’ counsel on
February 24, 2015. Respondents’ Counsel sr_zrved a Response to Request for Admissions dated
February 26, 2015, which included an Affirmation from Mark F. Volk, dated February 26, -20_15 .

Petitioner’s Counsel filed a motion seeking an order striking the Respondent’s responses
to the Notice to Admit and deeming the Petitioner’s Request for Admission admitted for
purposes of this proceeding pursuant fo CPLR §3123(a) and a request for attorney’s fees and
6osts as allowed by CPLR §3123(c).

Petitioner argues that the Re3ponABnt’s response to the Notice to Admit is improper as it
contains stand-alone objections without any accompanying admission, denial, qualification or
explanation. Based on the improper objections, Petitioner states that Respondents failed to
provide a bona fide response to the requests. Petitioner argues that even if the Respondents had
properly raised the objections, the Court would be reqﬁired to overrule them. Petitioner states
that taxpayer secrecy does not prevent the Respondents from admitting indisputable facts that are
already available to the public. Petitioner argues that its requests are relevant and fall within the
scope and purpose of CPLR §3 123. Petitioner asserts that Respondents’ other objections are not
applicable, such as stating that certain requests were “vague and confusing” and demanded

"‘interpretations of law”. Petitioner states that the three denials entered by Respondents are

unreasonable and should be admitted. '

In opposition to the motion, Respondents’ counsel asserts that the motjon is untimely as

10
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Petitioner’s Counsel served the motion two weeks after the return date for the underlying
Petition, aﬁd it is not entitled to shmt—servi‘cé under CPLR §406.

Respondents assert that they properly responded to the Notice to Admit and the motion

should be dismissed. Respondents state that the Affidavit of Mark F. Volk, which accompanied

the Response to the Notice to Admit, provided the reasons why matters could not be fairly
admitted or denied without some material qualification or explanation. Rgspondents assert that

this is allowed under CPLR §408. Respondents state that the remedy for an unreasonable refusal

to admit is not to deem the matter admitted, but is set.forth in CPLR §3123(c) and further state

that a protective order is not necessary.

Respondents argue that the Notice to Admit should not be used to circiumv;ent FOIL and
the well-established tax secrecy laws.

-The Court heard oral argument on the Article 78 Petition and underlying motion on
March 16, 2015. At that time, Petitioner’s Counsel acknowledged that it had received a redacted
privilege log from Respondents.

The Freedom of Information Law promotes open government and public accountability
and, therefore, “imposes a broad dutj on govémment to make its records available to the public.”
(Gould v. New Yofk City Police Departinent, 89 NY2d 267 [1996]). Under FOIL, agency records
are presumptively available for public inspection and cop'y‘ing unless the requested documents
fall within one of the exemptions set forth in Public Officexs Law § 87(2). (Matter of Fappiano v.
New York City Police Dept., 95 NY2d 738 [2001]). “Exemptions are to be narrowly construed to
provide maxirnuﬁl access, and the agency seeking to prevent disclosure cénies the bu.rden of

demonstrating that the requested material falls squarely within a FOIL exemption by articulating

11
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a particularized and specific jﬁstiﬁcation for denying access.” (Matter of Newsday Inc. v. Empire
State Dev. Corp., 98 NY2d 359 [2002]; Matter of Daily Gazeite v. Schenectady, 93 NY2d .145
[1999)). “So long as there is a clear legislative intent to establish énd preserve confidentiality of
records, a State statute need ﬁot expressly state that it is intended to establish a FOIL exémption.”
(Wm. J. Kline & Sons, Inc. v. County of Hamilton, 235 AD2d 44 [3™ Dept. 1997]).

POL § 87(2) provides the exemptions for denial of a FOIL request, POL §87(2)(a),(b).(e)
and (g) az;e the exemptions which have been raised by Respondents in this proceeding.

POL §87(2)(a),(b),(e) and (g) states: “2. Each agency shall, in accordance with jts
published fules, make available for public inspection and copying all records, except that sﬁch
agency may deny access to records or portions thereof that:

(a) are specifically exempted froﬁ di.sclosure by state ot federéf statute;

(byif discloged would constitute an unwarranted invasioh of personal privacy under the

* provisions of subdivision two of section eighiy-nine of this article; ....

(e) are compiled for law enforcement purpoées and which, if disclosed, would:

i. interfere with law enforcement investigations or judicial proceedings;
ii. deprive a person of a right to a fair trial or impartial adjudication;
iii. identify a confidential source or disclose confidential information relating to a
criminal investigation; or |
iv. reveal criminal investigative techniques or procedures, except routine
techniqués and procedures; ....

~(g) are inter-agency or intra-agency materials which are not:

i. statistical or factual tabulations or data;

12
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it. iﬂstmctions to staff that affect the public;

iii. final agency policy or determinations;

iv. external audits, including but not limited to audits perfornied by the

compiroller and the federal government; ”

“The intra~agency exemption applies to ‘opinions, ideas, or advice exchanged as part of

the consuitation or deliberative process of government decision making’” (Matter of Smith v.
New York State Off of the Attorney Gen., 116 AD.3d 1.209, 1210 [3d Dept. 2014] quoting
Matter of Gould v. New York City Police Dept., 89 N.Y.2d 267, 277 [1996]). “Public Officers’
Law §87(2)(g), which allows for ‘people within an agency to éxchange opinions, advice and
criticism freely and frankly, without the chilling prospect of public disclosure™ (Matter of
Entergy Nuclear Indion Poin't 2, LLC v. NYS Dept. of S‘tate, 2015 Slip Qp 05988 [3d Dept, 2015]

quoting Matter of New York Times Co. v. City of N.Y. Fire Dept., 4 N.Y.3d 477, 488 [2005]).

- “The term ‘interagency materials® has been interpreted to mean deliberative materials or

‘communications exchanged for discussion purposes not constituting final policy decisions’”
(Matter of Mn‘s_lgo v. New York State Division of Parole, 244 A.D.2d 781, 782 [3d Dept. 1997]
quoting Matter of Russo v. Nassau County Community Coll., 81 N.Y.2d 690, 699 [1'993]).
“Predecisional material consisting of opinions aﬁd recommendations prepared by agency
employees to assist agency decision makers in reaching a decision may also be exempt from

disclosure under the Freedom of Information Act” (Id., citing Matier _of Xerox Corp. V. Town of

Weber, 65 N.Y.2d 131, 132 [1985]). “Notably however, “[t]o the exfent the [documents] contain

“statistical or factual tabulations or data” (Public Officers Law §87[2][g}[i]), or other hmterial

subject to production, they should be redacted and made available to the applicant” (Xerox Corp.

13
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v. Town of Weber, supra, at 133).

POL §89(2) states: “(a) The committee on public aceess to records may promuigate
guidelines regarding deleﬁon of identifying details or withholding of records otherwise available
under this article to prevent unwarranied invasions of personal privacy. In thé absence of such
guidelines, an agency may delete identifying details when it makes records available.

(b) An ﬁnwarranted invasion of personal privacy includes, but shall not be limited to:

i disclosure of employment, medical or credit histories or personal references~_0f

applicants for employment;

ii. disclosure of items involving the medical or personal records of a client or patient in a

medical facility;

iii. sale or release of lists of names and addresses if such lists would be used for

solicitation or fund-raising purposes;

iv. disclosure of information of a personal nature when disclosure would result in

economic or personal hardship to the subject party and such information is not relevant to

the work of the agency requesting or maintaining it;

v. disclosure of information of a personal nature reported in confidence to an agency and

not relevant to the ordinary work of such agency;

vi. information of a personal nature contained in a workers' compensation record, except

as provided by section one hundred ten-a of the workers' compensation law;

vii. disclosure of electronic contact information, such as an e-mail address or a social

network username, that has been collected from a taxpayer undetr section one hundred

four of the real property tax law.”

14
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“I'W)here only a portion of a given document is properly exempt, the agency is
nonetheless obligated to produce a redacted version that discloses al-l the non-exempt
information” (Matter of Grabell v New York City Police Dept., 47 Misc. 3d 203, 208 [Sup. Ct.
New York Co. 2014] citing In the Matter of Schenectady County Society for the Prevention of

Cruelty to Animals, Inc., 18 N.Y.3d 42, 45-46 [2011]).

CPLR §4503(a)(1) sets forth the attorney-client privilege and states “Unless the client
waives the privilege, an attorney or his or her employee, or any person who obtains without the
knowledge of the client evidence of a confidential communication made between the attorney or
his or her employee and the client in the course of. professional employment, shall not disclose, or
be allowed to disclose such communication, nor shall the client be compelied to disclose such

;

communication, in any action, disciplinary trial or hearing, or administrative action, proceeding
or hearing conducted by or on behalf of any state, municipal or loéal govemmentaf agency or by
the legisiatu:e or any committee or body thereof. Evidence of any such communication obtained
by any such person, and evidence resulting therefrom, shall not be disclosed b3;' any state, |
municipal or local governmental agency-or by the legislature or any committee or body thereof.
The relationship of an attorney and client shall exist between a professional service cc-nporation
oEganizcd under article fifteen of the bqsinéss corporation law to practice as an aftorney and
counselor-at-law and the clients to whom it renders legal services.”

" “Public Officers Law §87(2) exempts attorney-client communications that are
confidential under CPLR 4503(a) and attorney work product under CPLR 3101{c}) in paragraph

(), and exempts intra-agency predecisignal material in paragraph (g)” (Turner v. Department of

Fin,, 242 A.D.2d 146, 148 [1* Dept. 1998]).
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Tax Law §21 1(3) states “Except in accordance with proper judicial order or as.otherwise
provided by law, it shall be. unlawful for any tax cdmmissioner, any officer or emplbyeg of the
department of taxation and finance, or any person who, pursuant to this section, is permitted to
inspect any report, or to whom any information ¢ontained in any report is furnished, or any
person engaged or refained by such department on an independent contract basis, or any person
who in any manner. may acquire knowledge of the contents of a report filed pursuant to this
anicle; to divulge or make known in any manner the amount of income or any particulars set
forth or disclosed in any report under this article. The dfﬁcers charged with the custody of such
reports shall not be required to produce any of them or evidence of anything contained in them in
any action or proceeding in any court, ex\cept on behalf of the state or the commissioner in an
action or proceeding under the prox;isions of this chapter or in any other action or proceeding
involving the collection of a tax ‘due under this chapter to which the state or the commissioner is
a party or a claimant, or on behalf of any party to ény action or proceeding under the provisions.
of this article when the reports or facts shown thereby are directly involved in such action or
proceeding, in any of which eventé the court may require the prodﬁction of, and may admit in
evidence, so much of said reports or of the facts shown thereby as are pertinent to the action or
proceeding, and no ﬁwre. The commissioner may, nevertheless, publish a copy or a summary of
any determination or decision rendered after the formal hearing provided for in section one
thousand eighty-nine of this chapter.:Noﬂling herein shall be construed to prohibit the delivery to
a corporation or its duly authorized representative of a copy of any report filed by it, nor to
prohibit ﬂle publication. of statistics so classified as to prevent the identification of particular

reports and the items thereof; or the publication of delinquent lists showing the names of
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taxpayers who have failed to pay their taxes at the time and in the manner pfovided' by section
Mo hundred thirteen of this chai)ter together with any relevant information which in the opinion
of the comﬁissioner may assist in the collection of such delinquent taxes; or the inspection by -
the attorney general or other legal representatives of the state of the report of any corporation
which shall bring action to set aside or review the tax based thereon, or against which an action
or proceeding under this chapter has been recommended by the commissioner of taxation and
finance or the attornéy genera) or has been instituted; of the inspection of the reports of an§:r
corporation by the comptroller or duly designafed officer or employee of the‘ state department of .
audit and control, for purposes of the audit of a refund of any tax paid by such corporation under

this article; and nothing in this chapter shall be construed to prohibit the publication of the

issner's allocation percentage of any corporation, as such term ‘issuer's allocation percentage’ is

defined in subparagraph one of paragraph (b) of subdivision three of section two hundred ten of
this’article.” |
“Téx Law §1146(a) prohibits the Department from disclosing any sales or use tax ‘return
or Vreport’ filed with it except to certain designated entities”(Tartan Oil Corp. v. Srafe Dept. of
Taxation & Fin., 239 A.D.2d 36, 38 [3& Dept. 1998]). “[A] major purpose of tax secrecy statutes
is to facilitate tax enforcement by encouraging tax payers to make fll] and trathful declarations
without fear that these statements will be revealed or used against them for other purposes™(Zd.).
With the foregoing in mind, the Court has now completed a lengthy in camera insiaection
of the documents contained in five binders and the related privilege logs. During its in camera
inspection, the Court weighed counsels’ arguments regarding Whether the privileges or - |

exemptions assetted applied to each document. The Court further considered whether the
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documents could be appropriately redacted for release.

Attached hereto and made a part of this Decision and Order, are revised privilege logs.
Tﬁe Court has indicated which exemptions or privileges it found did or did not apply to each
document by striking out those reasons that the Court found did not apply. The Court has further
indicated on the privilege logs which documeits are to be turned over to Petitioner, as all of the
privileges or exemptions asserted have been struck. In the event that the Court has ordered a
document redacfed prior fo release, it is duly noted on the privilege logs. The Court further
reyiewed all redacted pages to determine if the exemptions applied and zharked the privilege logs
accordingly. The Court reviewed the 13 pages marked as not responsive at the end of Privilege
Log F-02170 and agreeé that the pages are not responsive.

The féllowing items/tab numbers are ordered to be released:

From Plgivilege Log F-02261: 3, 4, 5, 88, 89 with redaction

From Privilege Log F-02170: 8, 9, 16, 55, 56 with redaction, 59, 60, 116, 180, 1_83, 332

with redaction, 366 with redaction

The Court hereby directs Respondent to provide to Petitioner within thirty days of this
Decision and Order copies of all documeﬁts which it has ordered to be released.

CPLR $406 states: “Motions in a special proceeding, made before the time at which the
petition is noticed to be heard, shall be noticed to be heard at that time.” CPLR §40§ pro\./ides:
“I gave of court shall be required for disclqsure except for a notice under section 3123. A notice
under section 3123 may be served at any time not later than three days before the petition is
noticed to be heard and the statement denying or setting forth the reasons for failing to admit or

deny shall be served not later than one day before the petition is noticed to be heard, unless the
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court orders otherwise on motion made without notice.”

In this proceeding, the réturn date of the undetlying Article 78 Petition was February 27,
2015. The Notice to Admit was ciated February 24, 2015, and served by mail and e-mail on that
same date. The Court finds that the Notice to Admit was served not later than three days before
the Petition was noticed to be heard and was therefore timely served.

The purpose of a Notice to Admit is only to eliminate from the issues in litigation matters
which will not be in dispute at trial. A Notice to Admit which goes to the heart of the matters at
issue is improper. (DeSilva by DeSilva v. Rosenberg, 236 A.D.2d 508 (2d Dept. 1997).

The Court finds that Petitioner is using the Notice to Admit to obtain information that
was denied through its FOIL tequest via a different discovery device. This goes to the heart of
the matter at issue before the Court. The purpose of this proceeding is to detexmine whether
Respondents violated their FOIL obligations. It should not be used as a forum to seek additional
discovery for a potential lawsuit that may be filed in the future between the parties. The Court
further deems adequate the Answer filed by Respondent in response to the Notice to Admit, in
light of its finding that this procedure should not héve been emplojed in this proceeding.

Public Officers Law §89(4)(c) states: “The court in such a proceeding may assess, against
such agency involved; reasonable attorney's fees and other litigation costs re'asonably incurred by
such person in any case under the provisions of this section in which such person has
substantially prevailed, when: i. the agency ﬁad no reasonable basis for denying access; or ii. the
agency failed to respond to a reéuest or appeal within the statutory time.”

“Counsel fees may be imposed against an agency opposing a FOIL request if (1) the

petitioning party substantiaily prevailed, (2) the record involved was of a clearly significant
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interest to the general public, and (3) the agency in question lacked a reasonable basis for
withholding the requested documentation” (Ryberti, Girw‘nl& Ferlazzo P.C. v. New York State
Div. of State Police, 218 A.D.2d 494, 499-500 [3d Dept. 1996]; Public Officers Law §89). All
three requirements must be met and, even then, the award of counsel fees lies within the trial
court's sound discretion (see, Matter of Legal Aid Society v. New York State Dept. of Social
Services, 195 A.D.2d 150, 152 [3d Dept. 1993]).

The Court finds that based on the circumstances regarding the FOIL request in this case,
fhere is no basis for it to exexcise its discretion and award counsel fees.- Tﬁere was 1no
stonewalling or evidence that the Respondents were purposely withholding the documents
requested. Based on the Affirmation of Mark F. Volk, Esq., the Court finds that Respondents
complied with the statutory mandates of FOIL and properfy u-lith.held or redacted records
pursuant to POL §8'}(2)(a),(b),(e) and (g). The Court acknowledges that Respondents even
continued tc; review and release additional documents to Petitioner.

In addit/ion, the Court finds that Respondents’ asserted and‘ demonstrated that the release
of the records sought fall within statutory exemptions and the agency'in question did not lack a
reasonable basis for withholding the requested documentation.

Following the in camera review, the Court released 17 documnents. This is not a basis for

- finding that Petitioner substantially prevailed.

The ultimate decision on whether attorney’s fees will be awarded lies with the Court, and
the Court has found that there is not a basis for an award of attorney’s fees or costs in this case.
Accordingly, it is hereby

ORDERED, that the Petition is granted in part and denied in part; and it is further
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ORDERED, that within thirty days of the date of this Decision and Order, Respondents
are to deliver to Petitioner those documents which the Court has ordered to be turned over as
indicated by the privilege logs attached hereto and made a part liereof; and it is further

ORDERED, that Petitioner’s motion to strike is denied; and it is further

ORDERED, that Petitioner’s request for attorneys fees is denied.

This shall constitute the Decision and Order of the Court. This Decision and Order is
being returned to the Attorneys for Petitioner. All original supporting documentation is being
filed with the Albany County Clerk’s Offic;e. The signing of this Decision and Order shall not
constitute entry or filing under CPLR 2220, Counsel are not relieved from the applicable
provisions of that rule relating fo filing, entry, and notice of entry.

SO ORDERED AND ADJUDGED.
ENTER.

Dated: August 31, 2015
Albany, New York _ A ﬂ 62@
RAYMOND J. ELLIOTT, IIl
Supreme Cowt Justice
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