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'WALKER, J.

Defendants, Gregory F. Déniel,'M:D. (“Daniel”) ahd Belya Medical, PLLC d/b/a Belaya
Dermatology and Skin Care (“Belaya”), have applied, pursue;nt to CPLR §3211, to dismiss the
Complaint, dated February 6, 2015. o | |

| BACKGROUND

Belaya is a pfofessioﬁal service limited liability compahyfhat pfOVidéd skin _c‘ei‘re and -

dermatology services. Daniel anci Piaintiff, Patricia A. Bur_den, M.D. (“Burdeﬁ”), were Belaya’s

only members, and Daniel also acted as itS manager.
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Upon Belaya’s creation in.DecemberQOlO, Daniel héld an 89.1% dwnership interest and
Burden heid the remaining 9.9% ;)Wne'rship interest in the cOrﬁpany. As of January 1, 2012, their
respective ownership interests éhanged, as follows: Daniel held a 54.45% ownership interest and
Burden h¢ld the remaining 44.55% ownership interest in the company

Burden and Belasfa entered into a Member _Wori(ing Agreement, dated December 15,
2010 (the “MWA™), which p_rov:idves that Belaya could terminate Burden with or without cause on
thirty (30) days written notice. Daniel signed the MWA on behalf of Belaya. )

The Complaint seeks darhages arising out of Burden’s contention that Daniel terminated
her without cause and discontinﬁed the praétice without providing he?r with the requisite thirty
(30) days written notice required by the MWA. The Compléint a;sserts_ four causes of actio‘n,.
briefly summarized as follows: the first cause.of aétion seeks $100,000 for emotional and
physical‘distress; the second causé_ of action seeks _$29,666._51 fqr ¢eftain pecuniary losses; the -
third cause of action seeks $46,227.01 for financial expenses Burdenﬂinqurréd in setting up her
own practice; and the_z fourth cause of action seeks an unspecified amount of darﬁages for anxiety
and mental distress. As Ipled, each cause of action arises out of breaéh of contr;ct.

_’ | STANDARD OF REVIEW

It is well settled fthat, in considering a motion to dismiss pursuant to CPLR .§321 1, the
complaint shall be liberally construed (see_ CPLR §3026), and the court shall accept the facts, as
alleged in the complaint,. as true,. and afford the -plaintiff the benefit c;f évery favorable infereﬁcé
(Leon v. Martinez, 84 NY2d 83 [1;994]). Moreover, the coﬁrt shall avoid assessing the merits of

the complaint or any of its factuél allegations and instead determine only whether the facts as

alleged fit within any éognizable iegal theQ{y (1d.).
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Itis équally well settled that allegatibns’ lacking factUal support need not be accepted as

true (Domiﬁski v. Frank Williams-and Son, LLC, 46 AD3d 1443 [4™ Dept. 2007]).
DISCUSSION |

Each cause of action is asserted against Daniel. While Belaya is a named defendént,
Burden has not asserted any claims against it. Accordingly; that part of the motion seeking to
dismiss the Complaint against Beiaya is granted. | | |

In seeking to preserve Belaya as a défeﬁdanf; Burderi’s submission relies on principles of
respondent superior, including that in certain »cirqﬁmstanc‘ve;'an- employer can‘be held liable for
the Wrongﬁll acts of its employee. | Sﬁéh law has no_bcﬁfiné’ on this matter, where Belayaisa
limited liability company and.Daniel is a member thereof. | Darii.el is.not Belaya’s ’e‘mployee.

With respect to Daniel, the motion is gfantéd reiétive to the first and fourth causes‘of
action, grounded, respectivély,_in eniotional / physig:al d_istresé and anxiety / mental distress.. Itis
well settled that “absent a duty upon which liability can be based, there is no right of recovery for
mental distress resulting from the bfg_ach_ ofa c'ontraétérelated duty” (Wehringér v. Standard Sec.

Life Ins. Co. of N.Y., 57 N'Y2d 757, 759 [1982]).

Similarly, the Complaiﬁt does not allege .ihte‘n‘ti"onal infliction of emotional distress,
because it fails to allege conduct “so outrageous in character, énd so extreme in degree to go
beyond all possible bounds of decency and to be fcgia’rded as atrocibus and utterly intolerable in a
civilized community” -(Murphy v. American Hbmé Pr_Oduds_, 58 NY2d 293, 303 [1983)).

Finally, there is no élaim fOr negligent inﬂictio‘n of érﬁdtional distfcss, because the
Complaint fails to allege that the élieged mentéi inj ury Was a _"‘di'rect,_v rather than a consequeﬁtial,-
result” of a breach of duty owed by Daniel (Ofnstein v. New York C ity Health and Hospital
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Corp., 10NY3d 1, 6 [2008]). Rather, Burden merely pleads a breach of contract allegedly

resulting in consequential emotional distress.

Burden’s second and third causes of action are asserted against Daniel, individually and
as manager of Belaya. With respéct to his role as Belaya’s manager, Daniel contends that §609
of the Limited Liability Company Law (“LLC Law”) renders him immune from this action.

Section 609 provides as follows, in relevant part:

Neither a member of a limited liability company, a manager of a
limited liability company managed by a manager . . . nor an agent
of a limited liability company . . . is liable for the debts ; -
obligations or liabilities of the limited liability' company or each
other . . . solely by reason of being such member [or] manager or .
.. acting (or omitting to act) in such capacities . . . in the conduct
of the business of the limited liability company.

Section 409 of the LLC Law furth?r provides that “ a person who performs his or her duties in
accordance with this section shall have no liability:by reason of being or having ‘been a manager
of the limited liability company..’-"

Daniel’s reading of these pfovisions of the LLC Law and his épplication of them :tovthis |
matter is too narrow. Burden has not sued Daniel “solely by reason 4of:” his being Belaya’s
manager (LLC Law §609). Rather, she contends that hé breached fﬁc MWA by failing to pfoidde '

her with the requisite written notice prior to terminating her employment. She contends further

that he failed to perform his duties in good faith, as required by LLC Law §409. Sections 609

and 409 of the LLC Law do not provide managers with the unfettered right to breach the
agreenients pertaining to the limited liability company’s dper’ation.

Accordingly, that part of the motion seeking dismissal of the second and third causes of
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Dated: October'26, 2015 -

~ action against Daniel as manager of Belaya is denied.

Burden’s cleims ég_ainst’Dahi‘e_l are l'lir‘rlited to his havvi.vn‘vg'actedgs Del_aya’s marrager. At
all times; his relatrorrship with Ddrden \t/i‘a.Belaya Wag'confrractuéil‘in.:ria-‘r'\ireténd he acted as
Belaya’s manager ‘whe.n he‘tefrrrlinlatedlher employment. He had no autrlority to actﬂirl an
individual._ capacity, nor d1d }re do so..‘ Accordingly, that part of the'rrro‘;cro'h oeekihg- diémis_saﬂ of
the second arrd third causes of actroh 'a'g.ainst' Daniel in his individu’él capa01ty are grarrted.

In light of the foregoiog;» it 1s hereby |

ORDERED, .that:Defende_i‘rrtsv" Jrﬁotio‘n is grérr'red, in part? as _follovrfs;fvfhose'clail'r_'n's against
Belaya aredisrnisbsed; tho‘é‘e clai‘rhe ag‘;ciir’r'St Daniel in his 1nd1v1dual _céipacity ere, dismissed; and
those cl’érfms sounding in tort,"aredi"_sr_niv's'sed; arrd it is'further‘;_v . |

| ORDERED that the Court hds scheduled a prehmmary conference in th1s matter for
November 10, 2015 at 10 00 a.m.; at which trme the Court 1ntends to issue a Schedulmg Order

This constitutes ‘the De'c-ision;and Order of this Court.-"Subrnifssiorr of an order by the

Parties i's_not‘ neceseary_;» The vdel»ive"r"y _of 5 copy of this DeCis.iOn; and Or’deriby thisto'urt shall not-

constitute notice of entry..

' Buffalo, Ne_w York -
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