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Short Form Order 

NEW YORK SUPREME COURT- QUE.ENS COUNTY 

~t: HONORABLE ..J>AVID ELLIOT 
Justico 

NA TIONSTAR MORTGAGE, LLC, 
Plaintiff( s ), 

. against-

LORI LYNCH. et al, 
Defendant(s). 

IAS Part _li_ 

.. 
\ -~ ~~ .\. Index ·• ~ r 

No. 14613 2013 

Motion 
Date --'"""""~Kl-

Motion 
Seq. No . ..l._ 

: ~. ~~ 
.: ; •' .. 

The following papm numbered l to -2_ read on th.is motion by plaintiff for an order, inter 
olla, appointing a referee to r,ompute. 

Papers 
Numbeml 

Notice of Motion-A1fum.aticm - Exhibi1s...................................... 1-5 
Answering Am.rtrlation - Bxllibits ... ... 1 . . ...... ~ ...................... .... . . . ...... 6· 7 
R.epJy .......... ....... ,................. ........... ....... .... ...................................•... g .. 9 

Upon the foregoing papers it is ordered that the motion is determined 88 follows: 

PWntiff commenced this foreclosure aation by filing a copy of the summon.! with 
notice and complaint, along with a notice of pcndency, on August 1, 2013, regarding the l'8al 
property known as 194-06 11~ Avenue, St Albens, New York 11412. According to the 
complaint, defendants Lori Lyngh, Thcodocia Lynch, and Renaldo Bailey, "for the purpose 
of securing to {plaintiff], its S\lCCe8tors and &signs, the sum of $511,263 .9S, duly made a 
certain bond, note, consolidation. extension, modification, recasting, or assumption 
agreement, as the case may be, wherein and whereby they bound themselves .. . in the 
amount of said money." Plaintiff further alleges that, u security for the payment of the 
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afore.1aid indebtedness, defendants delivered to plaintiff a loan modification, referred to by 
plaintiff as "the Mortgage," which modified an original mortgage given by these defendants 
on October 6, 2008, to form a smsle first mortgage lien in the sum notod above. Plaintiff 
further indicates, inrer alie, that plaintiff is the CUITCnt owner and bolder of the mortgage and 
note, that defendants "Lori Lynch and Theodocla Lynch" have failed to comply with the 
terms and conditions of said instnu:nents. and that, es a resul~ plaintifflw elected to call due 
the entire amount due thereon. It is further noted thAt, in accordance with tho usual relief 
demanded in a foreo)oaurc action, plaintiff hns demanded that it obtain a judgment that, 
Wlless discharged in bankruptcy. defendants Lori Lynch, Theodocia Lynch, and Renaldo 
Bailey, be rtsponsible for any deficiency that may remain after foreclosure sale. 

In support of its motion, plaintiff submits, inter alia, a copy ofa note, dated October 
6, 2008, executed by defendants Lori Lynch, TheodoclaL)'Ilch, and Renaldo Bailey, in favor 
of Golden First Mortgage Corp., n New York Corporation, for an loan in the amoWlt of 
$455, 124.00. The note is lndorsed in blank. Plaintiff also submits a copy of n mortgage, ~ 
security for said no~ also dated October 6, 2008, and executed by defendants Lori Lynch, 
Tbeodocia Lynch, and Renaldo Bailey. Plaintiff aho presents a Loan Modification 
Agreement, dated October 20, 2010, between def en~ Lori Lynah and Theodocia Lynch 
and plaintiff: whereby the parties agreed to "amc.ndO and supplementO" the mortgage and 
note dated October 6, 2008. Notably, defendant Renaldo Bailey did not execute this 
modification aqreernent. 

Plaintiff also submits the nffidavit of] aclyn Holloway, asristbnt secretary for plaintiff. 
who swears that she lUl8 perscinal ~wledgc of the facts st.at.ed therein by virtue of. inter alia, 
her employment with plaintiff. Ma. Holloway states that plaintiff received the original note, 
with blank lndorse:ment, on k •Jy 6, 2010, and that plaintiff has been in continuous possession 
thereof since th&t time througb commencement of the within action. She funher details that 
the mortgage loan ls in default for the failure to remit the February 1, 2011 payment and all 
subsequent payments, that demand letters were sent to each of tht: three defendants, that the 
90-day notices were sent by both regulu and certified mail to oach of the three defendants, 
and that, despite same, the default was not cured and the action was commenced. 

It appears, by virtue of the affidavits of service submitted on plaintifr s motion, that 
nil defendants wen served with process. and that none answered or otherwise appeared 
herein, ex.cept for defendant Lori Lynch and Renaldo Bailey-Bey, s/b/a Renaldo Bailey, who 
served theirverifiedanswersd4ted September 18, 2013,andSeptember8, 20l(mpectively. 
AJ to defendant Lori Lynch, her answer contains a general denial and the following 
affirmative deftmses: standing, non-compliance with RP APL § 1304 (two copies not 
delivered), and non~Uance with the regulations of the Department of Housing and 
Urban Development (HUD). 
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It Is well established that the proponent of a summary judgment motion "must make 
a prirna fncle showing of entitlement to judgment as a matter of law, tendering sufficient 
evidence to demonstrate the absence of any matericl. iasues of fact" (Alvarez v Prospect 
Hosp., 68 NY2d 320, 324 [1986); Zuckerma11 v Cit)' o/New York, 49 NY2d SS7 {19&0]), 

Plaintiff has eatnbUshed thJll the defenses set forth by defendant Lai Lynch nre 
without merit As to the SfJUlding defense, plaintiff has established that it has standing to 
maintaln this action by virtue of the affidavit of Ms. Holloway coupled with the nqte 
containing a blank indorscmcnt, same which demon.stntes that the note was physically 
delivered to plaintiff prior to commencement of the nction (see Aurora Loan Senis., UC v 
WeiJblum, 85 AD3d 95 [2011]; U.S. Bank, N.A. v Collymore, 68 AO~d 752 [2009]; see also 
UCC 3-202). Plaintiff has Blao submitted true copies of tho 90-day notioes sent to this 
defendant and as detailed by Ms. Holloway. Finally, as to defmdant's claim regarding 
plaintifrs lllegod fail\Jre to comply with HUD regulations, defendant has not demonstrated 
that same is a valid dofense to a foreclosure proceeding (see e.g. Mortgage Eke. Sys., Inc. 
v. RoS4er, 8 Misc 3d 1003 [A] [Sup Ct Suffolk County 2005]). In any even&, it would appear 
that plaintiff enpged in loss mitigation efforts with this defendant via the loan modification 
agreement. 

As to defendant Renaldo Bailey, his answer also contains general denials and the 
following affirmative defenses and/or counterclaims: standing, improper service of process, 
economic hard&hip, dispute of debt and defendant not having executed the loan modification 
agreement. The issue of standing was established by virtue of the above. ~to improper 
service of process, though it is undisputed that this defendant was not served within the 120-
day period as required by CPLR § 306-b, be waived such a defense by failing to movo for 
dismissal on that ground within 60 days of having served bis pleading (CPLR 321 1 [e)). 

Fwther, defendant cannot-rely on a finrulcial hardship as a defense to a foreclosure 
aotion. It is noted that several foreclosure settlement conferences were held in this court 
(CPLR 3408) and the action did not result in modification of the loan. Jt is further noted that 
defendant, if be be so advised, may still independently work with plaintiff - during the 
pendency of this action - to obtain a modification. 

Despite the aforementioned discussion. plaintiff has not established, prima facic, its 
entitlement to wmmazy judgment 011 the relief demanded in the complaint. ''Under general 
contrnct rules, M obligation may not be altered without the consem of the party who assumed 
the obligation" (Bier Peruwn l"lan Tru.stv & rate o/Schneler~on, 74 NY2d 312·[ 1989]; 2.2A 
NY Jur 2d Contracts § 483). That principal would appear to apply ta the subject loan 
transaction (1ae e.g. 78 NY Jur 2d Mortgages § 261 ). 
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Here, despite the mm that defendant Reynaldo Bailey executed the note and mortgage, 
and ls an owner of the property, together with the Lynches, plaintiff agrted to permit a 
modlfication of the loan without obtaining defendant Bailey's signature. In fact, plaintiff 
appears to acknowledge tlust the modification would, otherwise, generally be unenforceable 
·absent some exception, the: exception cited by co\Ul.Sel being partial pcrfonnance by the 
parties. However, plalntifftsubmits no evidence, in admissible form, to establish that partial 
performance by the non-aigimtoey to the modification agreement, applies in this instance; of 
COW'SC, QO\mSel's affinnntion as to the application of partial perfonruincc to this case is 
without probative value (.ree generDlly Z11eksrman v City ofNew York, 49 NY2d 557 (1980]). 
Neitbor Is ~e court persuaded to, in effect, deem defendant Bailey to have ~xecuted the 
modification for its apparently beneficial terms (as compared to the temu of the original 
note). Though the court makes no determination with respect to same, it is noted that, though 
the terms of the loan modification agreanent provide for a lower interest rate, lower monthly 
paymen~ and later maturity date, the unpaid principal balance not.ed in the modification is 
greater than the amount originally borrowed, th' fonner 09D8isting of "the unpaid amount( a) 
loaned to Borrower by Lender plus any interest and other amounts capitalized." 

Accordingly, the motion is grapted only to the extent that: ( 1) tho caption is amended 
to delete "John Doe" therefrom: (2) the afflrn'lAtive defenses of defendant Lori Lynch are 
stricken; (3) the Dffumatlvc defenses of defendant Theodocia Lynch are stricken with the 
exception of that defense relating to his not beving executed the modification agreement; ( 4) 
the remainlrig defendants are in default in answering or otherwise appearing herein. The 
motion is othezwiac denied Without prejudice and w!th leave to renew (within the time limits 
set forth in the CPLR or by aa.y subsequent order) upon proper proof. 

Da1ed: January 28, 2015 
1.S.C. 
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