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Short Form Order

NEW YORK SUPREME COURT - QUEENS COUNTY

Present: HONORABLE _ DAVID ELLIOT __ IAS Part _14
Justice

NATIONSTAR MORTGAGE, LLC,
Plaintiff(s),

- figainst -

LORILYNCH, etal,
Defendant(s).

The following papers numbered 1 to _9 _read on this motion by plaintiff for an order, inter |

alia, appointing a referee to compute, q |
Papers E

Numbered :

Notice of Motion - Affirmation = Exhibits.......commeicrneimsnincinins 1-5 J
Answering Affirmation - Bxhibits.......cccivmmmesssemcssnmmessssesessseneses 67 f

REPIY cosscissrossmsssssescmimnnnsssiisamnn sopsisssasinssnsopssss nperssommsteps RO ;

Upon the foregoing papers it is ordered that the motion is determined as follows:

Plaintiff commenced this foreclosure action by filing a copy of the summons with
notice and complaint, along with a notice of pendency, on August 1, 2013, regarding the real
property known as 194-06 115* Avenue, St Albens, New York 11412, According to the
complaint, defendants Lori Lynch, Theodocia Lynch, and Renaldo Badley, “for the purpose |
of securing to [plaintiff], its successors and assigns, the sum of $511,263.95, duly made a i
certain bond, note, consolidation, extension, modification, recasting, or assumption
agreement, as the case may be, wherein and whereby they bound themselves . . . in the
amount of said money.” Pleintiff further alleges that, es security for the payment of the
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eforesaid indebedness, defendants delivered to plaintiff a loan modification, referred to by
plainti{Tas “the Mortgage,” which modified an original mortgage given by these defendants
on October 6, 2008, to form a single first mortgage lien in the sum noted above. Plaintiff
further indicates, inter alie, that plaintifT is the current owner and holder of the mortgage and
note, that defendants “Lori Lynch and Theodocla Lynch” have failed to comply with the
terms and conditions of said instruments, and that, es & result, plaintifthas elected to call due
the entire amownt due thereon. It is further noted that, in accordance with the usual relief
demanded in a foreclosure action, plaintiff has demanded that it obtain a judgment that,
unless discharged in bankruptcy, defendants Lori Lynch, Theodocia Lynch, and Renaldo
Bailey, be responsible for any deficiency that mey remain after foreclosure sale.

In support of its motion, plaintiff submits, inter alia, a copy of a note, dated October
6, 2008, executed by defendants Lori Lynch, Theodocia Lynch, and Reneldo Bailey, in favor
of Golden First Mortgage Corp., a New York Corporation, for an loan in the amount of
$455,124.00. The note is inclorsed in blank. Plaintiff also submits a copy of » mortgage, as
security for said note, also dated Ostober 6, 2008, and executed by defendants Lori Lynch,
Theodocia Lynch, and Renaldo Bailey. Piaintiff also presents & Loan Modification
Agrecment, dated October 20, 2010, between defendants Lori Lynch and Theodocia Lynch
and plaintiff, whereby the parties agread to “amead[] and supplemeni[]” the mortgage and
note dated October 6, 2008, Notably, defendant Renaldo Beiley did not execute this
modification agreement.

Plaintiff also submits the affidavit of Jaclyn Holloway, assistant secretary for plaintiff,
who swears that she has personal knowledge of the facts stated therein by virtue of, inter alia,
her employment with plaintiff. Ms. Holloway states that plaintiff received the originel note,
with blank indorsement, on July 6, 2010, and that plaintiff has bsen in continuous possession
thereof since that time through commencement of the within ection. She further details that
the mortgege loan is in default for the fallure to remit the February 1, 2011 payment and all
subsequent payments, that denand letters were sent to each of the three defendants, that the
90-cay notices were sent by both reguler and certified mail to each of the three defendants,
and that, despite same, the default was not cured and the action was commenced,

It appears, by virtue of the affidavits of service submitted on plaintiff's motion, that
all defendants were served with process, and thet none answered or otherwise appeared
herein, except for defendent Lori Lynch and Renaldo Bailey-Bey, s/b/a Renaldo Bailey, who
served their verified answers dated September 18,2013, and September 8, 2014, respectively.
As to defendant Lori Lynch, her answer contains a general denial and the following
affirmative defenses: standing, non-compliance with RPAPL § 1304 (two copies not
delivered), and non<compliance with the regulations of the Departrment of Housing and
Urban Development (HUD).
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1t is well established that ths proponent of a summary judgment motion “must make
a prima fucle showing of entitlement to judgment as a matter of law, tendering sufficient
evidence to demonstrate the absence of any meterial issues of fact” (divarez v Prospect
Hosp., 68 NY2d 320, 324 {1986]; Zuckerman v City of New York, 49 NY2d 557 [1980)).

Plaintiff has established that the defenscs set forth by defendant Lori Lynch are
without merit. As to the standing defense, plaintiff has established that it hes standing to
maintain this action by virtue of the affidavit of Ms. Holloway coupled with the note
containing a blank indorsement, seme which demonstrates thet the note was physically
delivered to plaintiff prior to commencement of the action (see Awrora Loan Servs., LLC'v
Weisbhan, 85 AD3d 95 [2011); U.S. Bank, N.4. v Collymore, 68 AD3d 752 [2009); see also
UCC 3-202). Plaintiff has also submitted true copies of the 90-day notices sent to this
defendant and ns detailed by Ms, Holloway. Finally, as to defendant's claim regarding
plaintiff's alleged feilure to comply with HUD reguletions, defendamt has not demonstrated
that same is a valid defense to a foreclosure proceeding (see e.g. Morigage Elec. Sys., Inc.
v. Rosser, 8 Misc 3d 1003 [A] [Sup Ct Suffolk County 2005]). In any event, it would appear
that plaintiff engaged in 1083 mitigetion efforts with this defendant via the loan modification
agreement.

As to defendant Raneldo Bailey, his angwer also contains general denials end the
following affirmative defenses and/or counterclaims: standing, improper service of process,
economic hardship, dispute of debt and defendant not having executed the loan modification
agreement. The issue of standing was established by virtue of the above. As to improper
service of process, though it is undisputed that this defendant was not served within the 120-
day pericd as required by CFLR § 306-b, he waived such a defense by failing to move for
dizmissal on that ground within 60 days of having secved his pleading (CPLR 3211 [e]).

Further, defendant cannot rely on a financial hardship as e defense to a foreclosure
action. It is noted that several foreclosure settlement conferences were held in this court
(CPLR 3408) and the action did not result in modification of the loan. Itis further noted that
defendant, if he be so advised, may still independently work with plaintiff — during the
peadency of this action — to obtain & modification,

Despite the aforementioned discussion, plaintiff has not established, prima facie, its
entitlement to summary judginent on the relicf demanded in the complaint. “Under general
contract rules, an obligation may not be altered without the consent of the party who assumed
the obligation” (Bier Pension Plan Trust v Estate of Schneierson, 74 NY2d 312.[1989]; 22A
NY Jur 2d Contracts § 483). That principal would appear to apply to the subject loan
transaction (see e.g. 78 NY Jur 2d Mortgages § 261).
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Here, desplte the fact that defendant Reynaldo Bailey executed the note and mortgage,
and is an owner of the property, together with the Lynches, plaintiff agreed to permit a
modification of the loan without obtaining dsfendant Bailcy's signature, In fact, plaintiff
appears to acknowledge that the modification would, otherwise, genarally be unenforceable

-absent some exception, the excepion cited by counsel being partiel performance by the

partics. However, plaintiff submits no evidence, in admissible form, to establish that partial
performance by the non-sigantory to the modification agreement, applies in this instance; of
course, counsel's affirmation as to the application of partial performance to this case is
without probative value (see generally Zuckarman v City of New York, 49 NY2d 557 [1980]).
Neithor is the court persuaded to, in effoct, doem defendant Beiley to have sxcouted the
modification for its apparently beneficial terms (as compared to the terms of the original
note). Though the court makes no determination with respect to same, it is noted that, though
the terms of the |oan modification agreement provide for & lower intecest rate, lower monthly
payment, end later maturity date, the unpaid principal balance noted in the modification is
greater than the amount originally borrowed, ths former consisting of*'the unpaid amount(s)
loaned to Borrower by Lender plus eny interest and other amounts capitalized.”

Accordingly, the motion is granted only to the extent thet: (1) the caption is amended
to delete “John Doe” therefrom; (2) the affirmative defenses of defendant Lori Lynch are
stricken; (3) the affirmative defenses of defendant Theodocia Lynch are stricken with the
exception of that defense relating to his not having executed the modificetion agrecment; (4)
the remaining defendants are in default in answering or otherwise appearing herein. The
motion is otherwise denied without prejudice and with leave to renew (within the time limits
set forth in the CPLR or by aay subsequent order) upon proper proof. |

Dated: January 28, 2015
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