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ST A TE OF NEW YORK 
SUPREME COURT COill-JTY OF ALBANY 

lo the Maner of the Application of PROTECT 
THE ADIRONDACKS! INC., 

Plain tiff-Petitioner, 

For a Judgment Pursuant to Section 5 of Article 14 
of the I ew York State Constitution, and CPLR 
Article 78, 

-against-

NEW YORK STATE DEPARTMENT OF 
ENVIRONMENTAL CONSERVATION and 
ADIRONDACK PARK AGE>ICY, 

Detendants-Respondents. 

(Supreme Court, Albany County) 

APPEARANCES: John W. Caffryr Esq. 

Connolly. J: 

Claudia K. Braymer, Esq. 
Caffry & Flower 
100 Bay Street 
Glens Falls, New York 12801 

Loretta Simon, Esq. 
NYS Office of the Attorney General 
Environmental Protection Bureau 
The Capitol 
Albany, New York l 2224-0341 

DECISION AND ORDER 
Index No. 2137-13 

Before the 'ourt in this (remaining) plenary action brought by the plaintiffs seeking a 

declaratory judgment and permanent injunction to prevent alleged damage to , and illegal use of. 

the Adirondack Forest Preserve, is the motion of the plaintiff for, in pertinent part, the following 

relief: an order: (i) requiring defendant New York State Department of Environmental 

Conservation ('"DEC') to produce its employee Kenneth Hamm for depositjon: (ii) requiring 
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defendant Adirondack Park Agency ("APA") to produce its employee Walter Linck for 

deposition; (iii) requiring botb defendants to supplement rheir document production with all 

discoverable documems created, vVritten, acquired, or adopted after the date of the Discovery 

Order of October 15, 2014; (iv) requiring DEC to produce all documents showing its plans for 

future Class II Community Connector 'nowmobile construction in the Adirondack Forest 

Preserve; (v) requiring defendants to produce all discoverable docwnents that were incorrectty 

withheid; (vi) extending 1he deadline for the filing of a Note of Issue until the date that is IO days 

after the completion of the discovery set forth in the above items; and, (vii) awarding plaintiff the 

costs and disbursements of the motion. Defendants oppose the motion in its entirety. 

The relevant facts and allegations of the underlying plenary matter herein are fully set 

forth in the extensive Decision/O,:der of the Court (Ceresia, J.) of October 15, 20 l4 (''C~resia 

Decision"). which decision is herewith incorporated by reference in its entirety into the within 

decision, and will accordingly ~1ot be repeated. 

Hamm Deposition 

Plaintiff, \vho has been afforded depositions in Ibis action {for declaratory judgment 

seeking a declaration that the trails are in violation of Article XIV, §1 of the New York State 

Constitution) of seven DEC employees (and declined proffers of three 01her employees). requests 

an Order directing the deposition of ~fr. Hamm. on the grounds that ~Ir-. Hamm, who verified the 

DEC answer in this matter and \.Vas allegedly the primary forest service attorney throughout the 

time frames at issue in this action. was primarily responsible for determinations regarding 

compliance with the aforementioned constjtutional provision. Plaintiff argues that ··Mr. Hamm· s 

testimony is essential to· providing the Court with an understanding of how. if at all. those 

1 
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internal policies and processes [regarding comp'liaoce with Article XIV} are implemented. and 

such determinations are made'' (Caffry Affidavit. ~25). Defendants object to such deposition on 

the grounds, inter al ia, that the plaintiff is requesting to question Hamm on his interpretation of 

Article XIV. and such testimony should be denied as irrelevant to the Court detennination of th.is 

ultimate issue of the (remaining) action. 

The Court is in agreement with the defendants and accordingly denies plaintiffs .request 

for an Order directing such deposition. [n its Memorandum of Law in support of the instant 

motion, plaintiff-argues: ·ts]ince DEC's counsel's office apparently makes all of DEC's 

dete-nninations as to the constitutionality of the constmction of the Class II Community 

Connector snowmobile trails that are at issue herein. Plaintiff should be allowed to depose the 

Jecision-maker so that the Court may detennine if: how, v,,hen and why these determinations 

were or are made by DEC'" (MOL pg. 8), As set forth in the Ceresia Decision. such discovery 

seeking defendants· rationale for detennining that their actions comply with the Constitution 

improperly eeks legal conclusions and/or theory (see Ceresia Decision. -pp. 16-17 [Demands I 5 

and 16]; pp. 23-24 [Demands 43-45). 

Linck Deposition 

Plaintiff seeks the deposition of Mr. Linck. who it alleges is an APA employee , .. ·ho is 

most knowledgeable of the facts relative to the instant action. In particular. plaintiff argues that 

:the proffered APA deponent. :V1r. McNamara. has had no involvement with APA"s re\iew of 

DEC s planning and construction of snowmobile trails. Plaintiff alleges. ( an allegation that the 

defense does not substantively contradict) that Mei amara was proffered due solely to his 

kno\'vledge of and involvement in an investigation of alleged violations of the Fresh,vater 
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Wetlands Act during the construction of the Seventh Lake Mountain Trail. Plaintiff alleges that 

:vlr. Linck, an APA Associate Natural Resource Planner, played an imponant role in the creation. 

routing and planning of the trails at issue herein, and worked and continues to work on such 

snowmobile trail planning and construction. 

Defendants acknowledge that Mr. :\1cNamara·s involvement was with regard to the 

afotementioned investigation and that Mr. Linck is the AP A ··contact person" for a number of lhe 

Class II trails herein. Defendants request that the Court reject the proposed deposition as unduly 

burdensome and unnecessary, on the effective grounds that DEC and not APA constructed the 

relevant trails and that APA 's role was to determine compliance with appropriate policies or to 

investigate violations of the aforementioned Wetlands Act. 

As APA remains a defendant in this Declaratory Judgment action, the plaintiff is entitled 

to a deposition of Mr. Linck upon the issues immediately relevant to the remaining cause of 

action. grounds upon which Mr. McNamara did not. pursuant to the submissions. possess 

knowledge. To be clear. the instant ruling does not serve to amend or expand the law of the case 

as set forth in the Ct!resia Dec~sion. that being that ·· ... the review process leading up to the 

Jevelopment and adoption of final plans of construction .. . is collateral to the main issues here. 

The Court finds that discovery should be limited ro physical destruction of the Forest Preserve 

which has occurred in the past. and ,vhich will occur in the future. in connection with 

constrnction and maintenance of Class ll Community Connector Snowmobile Trails' '. 

Supplementation of Discovery as to items (iii) and (iv) 

The plaintiff. citing to CPLR §31 Ol(h). also requests an order requiring supplementation 

of discovery for all documents generated since the date of the Ceresia Decision. arguing that 
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defendants have interpreted such Decision (wltich1 at certain points, directs production for 

specified dates until '·the date ,hereof· and '"to the present'') to mean that they do not have to 

produce documents generated after the daie of the Ceresia Decision, and that such phrases in 1he 

Ceresia Decision do not obviate the requirements of §3101 (h). Defendants assert that such 

phrases do have such effect. 

Discovery in the within declaratory judgment :action has been ongoing since at least 

October of 2013, and it must be noted that,. both at the time of the Ceresia Decision and at the 

present, construction of the disputed trai Is was/is an ongoing process which expected to last years 

in the future. fully aware of such uncompleted sta1us. and aware of the sole claim remaining 

upon the within declaratory judgment action, Judge Ceresia set an ·'end date'' for discovery and 

the filing of a Note of Issue by the plaintiffs herein. In -particular, the Court notes the prior 

statement of the Court: .. (i]n determjning what documents are material and necessary to 

plaintiffs first ca~ise of action ... the Court ... has limited discovery to that which it deems to be 

proportionate to the needs of the case .. ... (Ceresja Decision, pg. 5), and specifically noted (pg. 7): 

'·P\aintiffalso ma.iotains that any 'limitation of disclosure time frames would bar ~isclosure with 

regard to additional trails yet to be construcfed, and preclude discovery with regard to future 

destruction o.f thousands of trees... The Court then went on to specifically ho'ld that in regard to 

··those Class Ii Community Connector Snowmobile Trails for \>Vbich construction has been 

completed or is currentlv under way. the Court will limit document discovery to final plans. 

approvals and policies in e ftect as of January I. '.201 2 and going forward, toge{her with those 

records and reports '"'hich document actual construction and/or maintenance of the trails" 

~ emphasis added). Such order dearly does not except the defendants from the requirements of 

::, 
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CPLR §3 l 01 (h) for purposes of such trails existing and "under construction'i as of October 15, 

2014. Discovery with regard to future trails hov\"ever, was specifically •· ... limited to plans, 

policies and approvals as they exist as of the date of this decision-order" (i.e. October 15, 2014) 

(Ceresia Decision, p. 8.). ln addition, in ruling on specific discovery demands, the Court (Ceresia 

Decision pp. I 0-25) was very specific in limiting cenain discovery to documentation •' in effect as 

of the date hereof' or "to present '. 

Accordingly, the Court holds as foUows: the ·'continuing obligation" requirements of 

CPLR §310 I (h) are in effect with respect to demands concerning responsive. non-privileged 

documents which existed at the time of the October 15 ,. 2014 Ceresia Decision with respect to 

Class II .trniJs for which construction had been completed or was currently under way as of such 

date,; as to discovery regarding future (as of the date of the Ceresia Decision) trails, such Ceresia 

Decision continues to control, To the extent the plaintiff has reques1ed that the Court amend the 

Ceresia Decision. the request is denied in its entirety. 

Documents Withheld on Claims of Privile~e 

Plaintiffs further argue that, with regard to all documents withheld by defendants ns 

privjleged (upon assertions that such documentation was generated pursuant to .. Attorney Trial 

Prep'' and/or is subject to the "Deliberative Process Privilege") "the Court should require the 

Defendants to provide the Pia inti ff all of the documents that were incorrectly withheld'' (Pt .' s 

~AOL. p. l 9). 

Defendants have provided a privilege log and a supplemental privilege log to the 

6 
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defendants in purported conformity with their responsibilities pursuant to CPLR §3 l 22(b) 1• Such 

logs identify hundreds of documents and specifies, as privileges, that such individual documents 

were "Attorney-client, Attorney trial prep, and ·'DP" [presumably Deliberative Process} drafts 

and DP inter-agency or intra-agency. 

Both parties have, essentially, consented to the submission of the '•disputed" documents 

(which, per the plaintiffs , are all of the withheld docwnents) to the Court for review. Initially, 

however, based upon the Ceresia Decision, plaintiff is not entitled to certain documents, 

irrespective of any asserted privilege. The Ceresia Decision is clear ,hat '·the review process 

leading up to the development and adoption of final plans for construction of completed Class U 

Community Connector Snowmobile Trails is, again, collateral to the main issues here ." (Ceresia 

Decision, pg. 8). The Ceresia Decision, as discussed above. limited discovery \vith respect to 

truils for which constrnction has been completed or was currently under \Vay as of October 15, 

2014. to final plans. approvals and policies in effect as ofJanuary l , 20 12. and going forward; 

.md, with respect to future trai.is, discovery was limited to plans, policies and approvals. as they 

t::<isted as of October l 5, 2014. As iU'gued \;iy defendants. the Ceresia Decision qetennined that 

policies. memoranda, plans or other documents or communications within or between any eniity 

1 \Vbich provides-, regarding such assertions of privilege i11 respo11se to document 
demands, that: ·' .. . such person shall give notice to the party seeking the production and inspection 
of the documents thal one or more such documents are being \.Vithheld. This notice shall indicate 
the legal ground for withholding eacb such document. and shall provide the following 
infonnation us to each such document. unless the party withholding the document states that 
divulgence of such information would cause dlsc1osure of the allegedly privileged. information: 
( 1) the type of document; (2) the general subject matter of the document: (3) the date of the 
document; and(-+) such other information as is sufficient to tdenti fy the document for a subpoena 
duces tecum. 

7 
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regarding the location, routes . . or mileage of future snowmobile trails to be constructed from 

January 1, 2001 to date were not material or necessary, (except that plaintiff was entitled to 

documents regarding scheduling concerning future Class II Communjty Connector Snowmobile 

trails). and also denied, as irrelevant and immaterial, documents regarding DECs schedule or 

plans fo r the preparation of UMPs and their amendments, which does. or would. include Class I[ 

Community Connector Snowmobile Trails. from January 1, 2009 to date. 

Accordingly, to the extent plaintiff seeks, ··for any future Class II Community Connector 

Snowmobile Trails" ... ··tJraft ·plans, policies and approvals· if final plans do not exist". plaintiff 

is not ent'i.tle,d to such documents that post-date October 15, 2014, Additionally, however. the 

Court finds that any non-final versions (drafts) of plans. policies and approvals (i.e. draft Unit 

\.lanagement Plans ("'UMPs .. )), are not discoverable". as they are irre levant in this declaratory 

j u<lgment action. Accordingly, plaintiff is not entitled to any draft plans, po licies and approvals. 

irrespective of any privilege being asserted. 

With respe.ct to any remaining documents as set forth in ihe defendants· privilege IQg. the 

Court wilJ req uire defendants to provide (i) an updated privilege log. in conformity with the 

.ibove ruling, on notice. and. (ii) aU such asserted privi leged documents. in cameru. \\:ithin thirty 

i 30) days of the date of this DecisiorvOrder. with appropriate atlidavits/aftirmations. also in 

i:amem. demonstrating the specific basis for each asserted privilege wi1h respect to each 

document. 

:Defendants represent that multiple ··pre-public" drafts of a UMP are developed before a 
Jraft is issued for public comment. 

s 
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Note of Issue 

The Court hereby extends the date upon v,:hich plaintiff must file its note of issue until 

review by the Court of defendanis ' in camera submissions. further. plaintiff's request for the 

cost and disbursements of the motion is denied. 

Otherwise. the Court has reviewed the parties· remaining arguments and finds them either 

unpersuasive or unnecessary 10 consider given the Court"s determination~ 

Accordingly, it is hereby 

ORDERED that the portion of plaintifts motion seeking an order requiring the 

production of Mr. Hamm for deposition is denied: and it is further 

ORDERED that the portion of plaintiffs motion seeking an order req1Jiring APA to 

produce Mr, Linck for deposition is granted. such deposition is to occur within thirty (30) days of 

the date of this Decision and Order, and such deposition is limited by the law of the case as set 

forth in the Ceresia Decision; and it is further 

ORDERED that the portion of plaintiffs motion seeking an order requiring defendants 

to supplement their document production and for DEC to produce documents sho\ving its plans 

for future Class II Community Connector snowmobile ccmstruction is granted in part and denied 

in part as follows: 

With respect to Class ll Community Connector Snowmobile Trails for which construction 

had been completed or \vas undemay as of October 15. 2014. defendants are required to continue 

to provide those documents constituting ··final plans, approvals and policies in effect'· for such 

trails: and with regard to future Class U Community Connector Snowmobile Trajls. defendants 

u.re only required to provide lhe final plans. pol ides anu approvals in existence on the date of the 

Cl!resia Decision; and it is further 

9 
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ORDERED that with respect to the portion of plaintiffs motion seeking an order 

requiring defendants to produce all discoverable documents that were allegedly incorrect ly 

with.held, to the extent such documents at issue constitute non-final versions {drafts) of plans, 

policies and approvals, they are not discoverable; and, it is further ordered that with respect to the 

remainder of the documents identi fied in defendants· privilege log, defendants are directed to 

provide (i) an updated privilege log, on notice, and, (ii) all such asserted privileged documents, in 

camera, within ·thirty (30) days of the date of thi s Decision and Order, with appropriate 

affidavits/affirmations demonstrating the specific basis for each assened privilege with respect to 

each document: and it is further 

ORDERED that plaintiffs application to extend the deadline for the tili ng of a ·ote of 

Issue is granted and will be addressed by the Court in its determination addressing the in camerc1 

submissions by defendants: and it is further 

ORDERED that plain ti ff s application for the costs and disbursements of the motion is 

denied. 

This Memorandum constitutes the Decision and Order of the Court. This original 

Decision and Order is being returned to the attorney for lhe defendants. The belo\..,. referenced 

original papers are being mailed to the Albany County Clerk. The signing of this Decision and 

Order shall not constitute entry or filing under CPLR 2220. Coonse) is not relieved from 

the provision of that rule regarding filing, entry, or notice of entry. 

SO ORDERED. 
E~TER. 

Dated: October ?u . 2015 
Albany .. ew York 
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Gerald. W. Connolly 
. .\cling Supreme "oun Jusiiite 
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