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Supreme Court of the State of Ne w York 
New YorkCounty : Part 50 
--------------------------------------x 
BOARD OF DIRECTORS OF WINDSOR 
OWNERS CORP . 

Plaintiff , 

- against -

ELAI NE PLATT, 

Defendant. 

---------- --- -------------------------x 
Peter H. Moulton , J . S . C . 

Index No . 155985/14 

In this action plaintiff cooperative corporation sues 

Elaine Platt, who is a boar d member of the cooperative . Before the 

court are an array of mot i ons . Motion sequen ce numbers 03 , 05 and 

06 are consolidated for disposition and decided as follows . 

Defe ndant has withdrawn motion sequence 04 . 

BACKGROUND 

Disagreement s between Platt a nd the othe r cooperative 

board members were triggered by the board' s di s putes with 

shareholde r Frank Ma zzocchi . The disputes wi th Mazzocchi arose from 

the al leged behavior of Mazzocchi' s live-in compan ion , r eferred to 

in prior litigation and herein as "Jane Doe ." Jane Doe allegedly 

has a mental illness which ca used her to behave strangely in the 

building's public spaces , commer cial areas, and areas adja~ent to 

the building . Th e board voted to authorize counsel for the building 
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to file an ej ectment proceeding . 

September 2011. 

The proceeding was broug ht in 

While the ej ectment proceeding was pending , Ma z zocchi 

brought a f e deral ac tion pro se in November 20 11 assert ing an 

variety of claims . The initia l federa l action was dismissed . 

Mazzocchi, represented by counsel, filed a second compla i nt in 

f ederal court . Two causes of action , against s ome b ut not all of 

t he defendants, s urvived a motion t o d ismiss . The case is p e ndi ng . 

In March 2014 , 

e jectment action . 

the board volunta rily withdre w its 

In Spr ing 2014 , Platt was up fo r re-election to t he board , 

and asserts that she engaged in a " heated campaign" aga inst f ellow 

board member Vivienne Gi lbert . The t wo engaged in emai l e xchanges 

concer ning the building ' s governance . Among other things , Platt 

c rit icized Gilbert for leading the boa r d to bri ng the e j ectment 

proceeding against Mazzocchi . In one o f the emai ls , Platt stated : 

"we wi t hdrew this lawsuit because we were advised by two different 

law firms, that it was fatally flawed ." This email was sent to 

appr oximate ly 800 owners at the cooperative . Platt ' s dis semi nation 

of this email , and her support of Mazzocchi in his suit s against the 

board, underlie actions taken by the board to l imit Platt ' s access 

to board deliberations concerning the Mazzocch i suits . 

Ma zzocchi brought a s tate court a ction aga inst the 

cooperative in May 2014 , alleging , inter a lia , violations of the New 
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York City Human Rights Law . 

from the parties ' p a pe rs . 

The s tatus of this action is unclear 

Paragraph 135 o f the complaint in Ma zzocchi ' s state court 

act i on pa raphr a ses Pla tt ' s email , quoted above, r ega rding the advic e 

of counsel . Platt reads thi s portion of the complaint t o be 

di recte d sol e ly at Thomas Cu r tis , Esq ., the cooperat ive' s lawyer i n 

the ejectment action and a named defendant in Mazzocchi ' s state 

l aws uit . However , the repetition by Mazzocchi of Platt 's email 

could be dire cted plausibly at the ind i vidual board members named 

therei n , and the cooperati ve , as an assert ion of bad fai th . 

Plat t ' s disclosure of attorne y- clie nt communicat ion was 

discussed at the cooperative's board meeting on May 15, 201 4 . An 

"Exe cut ive Committee f or Le gal Matters" wa s created by vote of the 

board . The mandate of this Executive Committee is to determine 

stra tegy fo r de aling with Mazzocchi ' s va rious lawsuits. Platt was 

excluded from the Executive Commit tee because of her disclosure o f 

atto rne y-cl i ent c ommunication . 

Platt then sued t he o t her board members , the building ' s 

manag i ng agent, and the cooperative ' s attorneys , in a pro c e e ding 

that was also a ssigned to me, entitled Platt v Tudor Realty , et al . 

(10061 2 /14) (" the i nitia l a ction" ) . The i nitial act i on arise s from 

the same nucle us of operative facts as the instant action . In her 

complaint in the ini t ia l ac t ion, Platt sought an array of e quitable 

relief , inc luding a declaration that s he did nothi ng wrong by 
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describing counsel ' s advi ce in her email. She also sought an 

injunction disbanding the Executive Committee, a nd a declarat ion 

tha t board members who are named defendants i n the Mazzocchi a ction s 

should have counsel separate from counsel for the cooperative 

c o rporation a s their i nter est s may diver ge from the cooperative ' s. 

Pla tt also c ontended tha t these b oard members should b e e n joined 

from voting on any mat ters "which impact the corpora tion ' s pos itions 

in pend ing lit i gat i ons ." For good measure , she name d the 

coope rat ive ' s new c ounsel , Morrell Berkowi tz , Esq . and his f i r m 

Gal let Dreye r & Be rkey, LLP , as parties defendant . 

Platt 's laws uit added another item to the portfolio of the 

Execut i ve Committee for Legal Affai rs. 

The d e f end ants in the ini t ial action moved to dismiss t h e 

complaint on var ious grounds . Thi s court dismissed the init ial 

action without prejudice beca use Platt ' s claims therein were 

derivative c laims, a nd she d id not name the corporation in tha t 

proceeding . Platt has bee n given l e ave to file he r various claims 

a s counterclaims or third- party claims in the instant a ction , wher e 

the cooperat i ve is already a named pa rty . In motion sequence numbe r 

03 be fore the cour t Platt now see ks t o amend her a n swer. 

I n thi s action plaintiff s ues Platt see king a declaratory 

judgment stating that 1) Platt is barred from disclosing any 

attorney-client c ommunicat i ons between the boa rd and its attorney , 

2 ) t he Execut ive Committee f or Lega l Affai rs was properly 
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constituted, and 3) the Board has a right to exclude Platt from 

Boar d Meetings . It a lso seeks a pe rmanent injunction barring Platt 

from disclosing attorney- client information between the board and 

t he cooperative ' s attorney. Finally, it seeks money damages fo r 

breach of fiduciary duty and sanctions . 

Plaintiff moved for a prelimi nary injunction preve nting 

Platt from di s closin g communications covered by the cooperative's 

atto rney-client privilege . This court granted the motion in a 

decision dated Augus t 22 , 2014 . Shor tly thereafter plai ntif f 

brought a mot ion by order t o show cause for contempt al leging that 

Platt had violated the August 22~ Orde r. I declined to sign the 

order to show cause , f inding that the August 22 order insufficiently 

s tated a "cle ar a nd unequivoca l mandate ," which is one o f the 

elements necessary of a finding of contempt . (See Storman v New 

York Ci ty Dep' t of Educatio n, 95 AD3d 776 , appea l dismissed , 1 9 NY3d 

1023 . ) Accordingly , I found that it would be unfair to find Platt 

in contempt of the August 22~ o rder a nd i ssued another order, dated 

September 9 , 2014 , that clarified the preliminary injunction . 

That same day , Platt b rought an utterly meritless order to 

show cause whi ch I declined to sign . I invited the parties to brief 

whether Plat t s hould be sanctioned for f rivolou s motion p ractice . 

After receiving t he parties' briefs , I issued an order sanctioning 

Plat t dated February 23 , 2015 . 

Be f ore the court are 3 motions by Platt a nd one cross-
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mot ion by plain tiff . I n motion s equence 03 , Platt move s t o a mend 

he r answer to i nclude counterc l a ims mirror ing he r c l aims i n her 

prior, dismissed, action . In mot ion seque n ce 0 5 1 Platt moves 1 ) to 

di smiss plai nt iff 's claims, 2) to quash a third- part y s ubpoena 

served b y plaintiff on Verizon , 3) f or a p r otect ive o r der as to a 

document request se rved on h e r , a nd 4) f o r an orde r l i mi t ing the 

boar d from " ma king personal use u o f email addresses o f coop 

residents it obtained v ia a s ubpoena for Platt ' s email s from 

MyBui l d ing . org . 

Plaintiff cross- moves for partial summary judgme nt , t o 

dismiss defe ndant ' s coun t e r c laims, to compel production of doc ument s 

a nd t estimony , and f or sanctions. 

In motion sequence 06 , Platt moves to compel the pla intiff 

to produce certa in document s. 

After the motion s were f ul ly s ubmitted , di scovery in 

Ma zzocchi ' s s tat e court ac t ion brought fort h email s sent in 2013 and 

2014 by Pla t t to Ma zzocchi that contain numero us s upportive 

statements concerning Maz zocchi' s di spute with the boa rd . Platt 

al so solicited advise f rom Ma zzocchi and h is lawyers in how s he 

should p roceed with the di spute with the board t hat fo llowe d in t he 

wa ke of her violat ion of the c ooperat ive 's att orney- client 

p r ivi lege . Among the email s tatements a re t he fo llowing: 

1Motion sequence 04 , which sought essent i a l l y t he same 
r e lief b y order to s how c a use that Pl att seeks i n motion sequence 
05 , was withdrawn b y Plat t . 
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"I'll be happy to give you free legal advice" 

" I f you need a ny r esea r c h assistance, l et me know i f can 

help . " 

In a handwri t ten message, Plat t wrote Mazzocchi : " I hope 

you know that I am your friend on the Board ." 

These statement s belie Platt ' s prior representations to 

this court that s he had not discussed the state court action with 

Mazzocchi . 

DISCUSSION 

Rather than bringing motions sequential ly and inter spersed 

with the conduct of discovery , the parties have brought simultaneous 

motion s to amend pleadings , motions for s ummary j udgmen t a nd mot ions 

to compel and motions to quash. Accordingly , there is some overlap 

in the di scussions be low of the va rious motions. 

A . Defendant's Motion to Amend her Answer and 
Plaintiff's Motion to Dismiss the Counterclaims 

Pl a tt seeks to amend her answer t o a ssert certain 

deriva tive counterc l aims . While leave t o amend " shall be freely 

given upon such t e r ms as may be just ," permission to amend is not 

automatic . In pass ing on defe ndant 's motion thi s court must 

c onside r t he meri t s of the propo sed amendment . (Wieder v Skala, 1 68 

AD2d 355 . ) Additionally , a s noted above , plaintiff has moved to 

d ismiss the counte rclaims . 

7 

[* 7]



Plat trs first counterclaim i n the proposed amended 

complaint alleges that the Executive Committee for Legal Affairs 

acts in s ecret , and outside the control o f the full board. She 

states that thi s violates the Business Corporation Law a nd the 

cooperative's by laws . Her second counterclaim alleges that since 

the individual directors named in the Mazzocchi complaint s are 

exposed to personal liability, they ha ve a conflict of interest a nd 

should refrain from vot i ng on issues concerning the Mazzocchi 

actions . The third counter claim avers "upon information and beliefn 

that Mazzocchi would settle his claims against the cooperative , but 

woul d not consider a global settlement that i ncluded the indi vidual 

boar d member d e fendants . Therefore , Platt argues , the cooperative 

and the individual board members should have separate counsel in the 

Maz zocchi action s. Finally , in the f ourth counterclaim, defendant 

asserts that plaintiff's efforts to remove Platt from the board are 

without basis in law and therefore sanctionable . 

Plaintiff opposes the motion to amend on severa l g r ounds . 

First , plaintiff argues that Platt h as not sufficiently set forth 

dema nd fut ility that would obvi ate the need for her to demand that 

the board bring the counterclaims . Given that there is a clear 

divi de between Platt and the other six member of the board , and that 

Flatt' s counterclaims asse rt wrongdoing by certai n board members, 

she has sufficiently alleged demand f utility . 

Next plaintiff argues that the Executive Committee is 
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lawfully constituted under BCL § 712 a nd the coope rat ive' s b y- laws . 

Article II, section 9 of the cooperative ' s by- laws states in 

re levant part : 

The Boar d of Directors ma y by reso l ution 
a ppoint an exe cutive committe e to consis t 
o f three o r more d irectors o f the 
corporation . Such committee shall have a n 
may exercise all of the powe rs of the 
Board in the management of the business 
af fa irs of the corporation during the 
int e rval s bet ween the meeti ngs of the 
Board , s o fa r as may be pe rmi tted by law , 
except that the executive committee shall 
not have powe r to det e rmine t he cash 
requirements define d in t he Propr i etary 
Leases , or to vary the terms of p ayment 
thereof as fi xed by t he Board . 

BCL § 712 states that executive committees may be created 

by t he board o f direc tors , which, to t he extent provide d in t he b y­

laws or the board resoluti on c reating the executive commi t t ee , or 

the certificate of incorporation, " sha ll ha ve al l authority of the 

board, " with e n umera t ed except ions not applicable here . 

Here the board' s resolution created the Executive 

Committee f or Legal Affair s " to d i scuss any l egal matters rela ted to 

the Windsor Own ers Corp . " Accor dingl y , the creation o f the 

Executive Committee was an entirely p r oper exercise o f the board's 

business judgme nt. 

Moreove r, given 

(See Br egman v 111 Tenant' s Corp. , 97 AD3d 75 . ) 

Platt 's prior d isclosur e of attorne y - cl ient 

communication , and her evident s upport of, and collaboration with , 

Mazzocchi , the Executive Commit t e e may discuss legal matters faced 

by the corporation without the presence of Platt . Plaintiff avers 
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that it has informed Platt of all substant ive d e cisions made by the 

Executive Committee. 

However, Platt ' s alle gations , as amplified by her 

a ffi davits on t he various mot i ons , appear to state that the 

Executive Committee has exceeded it s authori ty by discussing 

nonlegal i ssues. Essentially , she a vers t hat the Executive 

Committee has cut her out of a ll board deliberation a nd deci sion 

ma king , not j us t del i berations concerning litigation . To the extent 

t hat her counterclaim avers that the Executive Committee has acted 

ultra vires , the fi rs t count erclaim survives pla intiff ' s opposition 

and motio n t o dismiss. 

The second and thi rd counterclaims posit that the 

director s ind ividual ly named in Mazzocc hi ' s suits are exposed to 

personal liability and there fore s hould recuse themselves from any 

decis ion-ma king with respect to Mazzocchi' s s uits and s hould b e 

r epresented by counsel separate from the cooperative 's. Pl a tt is 

correct that i n certain c ircumstance s a d irector who participates i n 

discriminatory act ions may be he ld individually liable and that 

board decision- making tainted by discriminatory considera tions is 

not protected by the business judgment rule . (See Fletcher v 

Dakota, Inc . , 99 AD3d 4 3 . ) However , t he level o f "participation" 

necessary to impose tort l iability upon an individual board members 

is s til l unsettl e d. (See Di Lorenzo , New York Condomini um and 

Coopera tive Law , 2d Edition§ 12 . 6 . ) 
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The naviga tion of lawsui ts i s generally a matter within 

the bu s iness judgment of the board of d i rectors . The mere fact that 

the individua l b oard membe rs were on the board at the time of the 

actions alleged i n the Mazzocchi lawsuits, standing alone, does not 

change that general r ule . (~ Strougo v Padegs, 27 F Supp2d 442 . ) 

It doe s not appear from the record before the court t ha t the 

individual board members' interests have diverged from the 

cooper at ive 's. (See Vos s v 87-10 5pt Avenue Owners Corp ., 292 AD2d 

622.) 

Here defendant ha s no t brought fo rth any fact s that 

demonstrate participation in discriminatory a cts by the board 

members named in Mazzocchi ' s suits. Certainly there has be en no 

f inding of l iabil i ty i n t hose suits . The fact that the federa l suit 

partial ly s urvived a motion to dismiss only demonstrates that the 

complaint a dequately ple ads causes of acti on . Ma zzocchi' s actions 

are working their wa y through discovery, and it is uncl ear how they 

wi ll evolve , muc h l ess resolve . The suits h ave a lready been 

hampered by Doe ' s re luctance to bring any causes of a ction on her 

own behalf . At t h i s junc ture , t here is nothing that calls into 

question the cooperative's decision to stick with a single counsel 

f or t he cooperative a nd the i ndi victu a l boa r d members. Pl att ' s 

suppositions that "upon information a nd bel ief" Ma zzocchi would 

a gree t o reach a separate settlement with the coope rative , but not 

with the indi vidual board members, is not competent evidence that 

11 

[* 11]



could l ead to a n i nferen ce of conflict . 

If during the course o f the c oope rative ' s d efense of the 

Maz zocchi sui ts i t appears that the defendants' interests begi n t o 

diverge, t hen counsel in thos e lawsui ts are under an ethica l 

obligat ion to r evisit thei r dete rmination that there i s no conflict 

posed by representing the individual board member s . Coopera t i ve 

Corporat ions of course have the power to purchase directors a nd 

o ff icers indemnity i nsura nce p ursua nt t o BCL §§ 721- 723 . The 

c arrier is also a s afeguard a gains t c onflict . 

Ac cordingly , Pl a tt' s mot i on to ame nd her answe r to the 

extent of a dding the sec ond and third countercla ims is denied . 

Plaint if f ' s motion to dismiss these two counte rclaims is g ranted . 

Platt 's fourt h p roposed count erclaim states that 

plaintiff's a ction to remove defendant from the boa rd has " no basis 

i n l aw, or precedent in equi t y" and was b rought simply for the 

p urpose of "hurting " defe nd ant . On tha t basis, s he seeks s anctions 

p u rsuant t o 22 NYCRR 130 .1. The complaint does not clearly conta in 

a cause s of act i on seeking to remove Platt f rom t he board . The 

first caus e of action come s closes t to doing so . It seeks broa d 

declaratory rel ie f concer nin g " Pla tt 's improper di sc losure of 

a ttorney c lient communications , i ts right to exclude p l aint iff [s i c 

- should be "defendant"] from Board meetings and the propriety of 

e s tablishing the Exe cut ive Commi ttee . " (Complain t 1 37 . ) However , 

plaintiff i ndicates in its motion papers that it does s e ek Platt's 
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removal based on her breach of fiduciary duty . 

As i de f rom citation to inappos i te authority , p laintiff 

does not explain how a corporation may oust its own director v ia 

litigat ion . Of c ourse , corporations retain the right to remove 

directors via procedures set forth in by- laws . (l;& Chaudhry v Vital 

Holding Co . o f NY , 51 AD3d 844. ) Plaint iff ' s own by-laws provide at 

Article II , section 4, that a dire ctor may be removed by vote of the 

shareholders . The power of s hareholders t o remove directors by vote 

is embodied in the various provisi ons of BCL § 706 and even exists 

at c ommon l aw. (See Matter of Burkin v Katz , 1 NY2d 570 . ) Thus 

fa r , the s hareholders of t he cooperat ive have not attempted that 

option . 

While sha r e holders have the right to vote a director out 

of offi ce , the corporation act i ng on its own may not remove a 

direct or throu gh l itigation, as p l aintiff i s at t empting to do here . 

BCL § 706 (d) governs the right to bring a lawsuit to remove a 

d irector from a corporat ion ' s board. That r ight i s give n to the 

Attorney General or to " the holders of t e n percent of the 

outstanding s hares , whether or not ent itled 

706[d) . ) Plai ntiff falls in neither category . 

to vote ." (BCL § 

Accordingly , to the 

extent t ha t plainti f f' s f i rst cause of a c tion seeks a declaration o f 

this right on behalf of the corporation , it is not a valid cause of 

action. Whe the r the prayer fo r this de c laratory rel ief i s s ubject 

to sanctions depends on whether it runs afoul of any of the 

13 

[* 13]



provisions of 22 NYCRR § 131-1 .1. Defendant's fourth c ounterclaim 

adequately alleges facts tending to show tha t the threat of removal 

by p l aintiff was not based in law nor in a good f aith a rgume nt for 

the extension of law . She also alleges that plaintiff ' s t hreat of 

removal was done to harass her and gai n an unfair edge in 

litigation . This al l that i s needed a t thi s stage to s tate a claim 

for sanctions . Accordingly , the motion to ame nd the a nswer is 

granted wi th respect to the fourth counterclaim and plaintiff's 

motion to d ismiss the fou rth counterclaim is denied. 

B . The Defendant's Motion to Dismiss and Plaintiff's 
Cross-Motion for Partial Summary Judgment 

Defend ant moves to dismiss plaini t ff's compla int a nd 

cross-moves fo r part i al s ummary judgme nt . 

Platt argues first that plaintiff does not have standing 

to r emove her from the board . This argument is correct . As 

discussed above , plaintiff has no standing to remove defendant from 

the board via a n action pursuant to BCL § 706(d) . To the extent 

that pla intiff's fi rst cause o f action inc l udes a r equest for a 

declaration that plaintiff may remove defendant from the board , that 

branch of the f i rs t cause of action is dismissed. In all other 

respects the declaratory judgment cause of act ion stands, except as 

set forth below . 

Plat t next argues that any claim f or damage s arising from 

her disclosure of communications that fall within the at t orney-
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client privilege is t oo spe culative . While it r emains t o be seen if 

Maz zocchi will be able to use Platt's discl osure to h is advantage , 

it i s c ertainly plausible that t he disclosu re has s trengthened h i s 

hand in his two lawsuits . Defending these l awsuits will cost t he 

coope rative money. Paying damages to Mazzocchi if he prevails will 

cost the cooperative money . It may be diffi cult to tease ou t wha t 

quantum of these potential costs are at tributable to Platt's 

disclosure - or to any other breach of fiduciary duty arising from 

her appare nt encouragement of Mazzocchi . Perhaps the determination 

of such damages will be an impossible task . However, the court 

cannot say that a t thi s juncture that such damages are so 

speculative a s to war rant dismissal of the breach of fiducia r y duty 

claim. 

Finally, defendant a r gues t hat pla i ntiff' s r e quest for an 

injunction barring her from disclosing a ttorney-client communication 

is unnecessary, because s he will consent to s uch an injunction -

with conditi ons : 

I ask only f or the condition that the 
Court issue some restriction on what use 
the plaintiff may make of the f act of the 
injunction; that I be protected from abuse 
o f process , a nd that plaintiff be 
restrained f r om p ub l i ci zing the i ssuance 
of the i njunction . 

(Affidavit of Ela ine Platt, sworn to October 20, 2 014 , <JI 65 . ) 

According to Pla tt , use of the injunction by the other board members 

would somehow a mount to an "abuse of process . " She is appa rently 
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worried t hat the other board members, or others, mi ght use the 

injunct ion to harm her s t a nding i n the cooperati ve community . 

This request is consistent with o t her , meri tless , attempts 

by Pl att t o h ave this court police the cooperative board's 

discourse . The request is without bas i s in l aw and i t i s remarkable 

that i t i s made by an attorney. A permanent inj unct i on is a public 

record t hat cannot be shielded f rom public view , or be subject to 

limit at i ons o n i ts "publication.n Indeed , the cooperative's 

sharehol ders have a right to know about a permanent injunct i on 

aga inst a sitting director. 

Plaintiff see ks partial summar y judgme nt. The motion i s 

g ranted with r espect to the i njun c t i ve r e lie f sough t concerning 

Platt's breach of the coop e r at i ve ' s attorney-client privi lege. It 

is denied i n all o ther respects. 

The need for the equ itable remedy of an i nj unction i s 

c l ear . Money damages may not adequatel y compensate the cooperation 

fo r the b reach of i ts privilege . 

I t i s well-es t ablished that the privi l ege applies to 

corporations. (Niesig v Team I, 76 NY2d 363, 371 . ) The attorney-

c lient privilege prot ects confidential communications between a n 

attorney a nd a c l ient made "in the cour se of professional employment 

for the pu rpose o f obtai ni ng legal advi ce.n (Ve ras Inv . Partners, 

LLC v Akin Gump S t rauss Hauer & Feld, LLP , 52 AD3d 370, 372 . ) 

[F]or the privilege t o apply , the 
communication from attorney to client mus t 
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be made for the purp o s e of f acilitating 
the rendi tion of lega l a dvice o r s e r vices, 
i n the c o urse of a professional 
relationship . Th e communication i tself 
must be primarily o r predomina ntly o f a 
legal cha r a c ter . 

( Spect rum Systems I ntl Corp. v Chemical Bank , 7 8 NY2d 3 71, 37 7-8 

[cites omitted ] .. ) Platt's e ma i l, and statement s made i n her p a p e r s 

in the initia l a c tion, clearly r evea l the communi c ations f rom 

counsel that fall wi thi n the privilege. Platt 's evi de nt 

e n cou rage ment o f Mazzoc c hi, as s hown in the ema i l c orrespond enc e 

that has come to light in t he Ma z zocchi matters, provi des added 

reason t o b e c oncerned a b out her protect i on of privileged 

s t a t ement s. 

Plai ntiff has demonstrated i rreparable harm. The 

attorney-cl ient privilege in q uestion belongs to the coop e r a tive, 

not to Plat t individua l l y. Once a pri v i l e ge d c ommunication is 

r e vealed , i t c an not be withdrawn in a n y me a n ingful wa y. Breach of 

t he p r i v ilege can provide a wind fa ll to a n oppo nen t in li tigat ion . 

While i t is unclear if Mazzocchi will b e a b le to use Platt ' s 

stateme nts to harm the coop e r ati ve or the board members in 

lit igat ion, he is ce r tainl y trying to do so. 

Final l y , the bal a nce o f equities clearly favors the 

plain t iff . As noted t he privilege b e longs t o the c orporat i on , not 

to Platt. Addi t i ona lly Platt i s no t f o r ecl osed from providing her 

own op inion conc e r ning the wi s d om of the cooper ative pursuing a n 

eject ment a c tion a gai nst Ma zzocchi and Doe. The privi lege applie s 
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only to confidential communicat ions, it does not prevent Platt f rom 

d i s cussing her own opinion with shareho l d e rs . 

Or d inarily, the court would f ashion i ts own permanent 

injunction l anguage i n the instant decision a nd order . In t h is 

case , the permanent inj unction shoul d track the language of the 

preliminary inj unc tion. Howeve r , the instant decision necessari l y 

contains the attorney-client communi c a tion in question , a nd wi ll be 

f iled under seal f o r that reason . Accordingly, p lainti f f shal l 

sett l e a n o r de r embodying the permanent in junction wi th not ice to 

defendant . I t goes wi thout s aying t hat this set tled o r der shoul d 

not include the privileged l anguage in ques tion . This settle d order 

need not b e sealed. 

Plain tiff's moti on fo r a declar a tor y j udgmen t, as set 

forth in i ts f i rs t cause of action, i s de nied. As set forth a bove, 

t here i s a n i ssue of fac t as t o whe t her the Exe cutive Committee is 

act ing wi t hin i ts ma ndate , so declaratory r e lie f on the committee's 

valid i ty is no t warr a n ted at thi s time . Wi th res p e ct to a 

decl a ration conc erning Platt 's b reach of the a ttorney- c lient 

privilege, any such declar a tion would be redundan t. Declar atory 

relief is a d isc retion ary remedy , a nd i s unnecessa r y where, as here, 

a not her adequat e r emedy i s a v a ilab le . (® Anonymous v Axelrod, 92 

AD2d 789.) This cour t 's i ssuance of a permanen t i nj unction i s 

predicat ed , inte r a l i a, on a find ing that Plat t v i olated the 

at t orney-client priv i l ege. Therefore a declar ation to tha t effect 
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is s uperfl uous . 

Finally, the court denies partial summary judgment with 

respect to pla i ntiff ' s th i rd c a use o f act ion sounding i n breach of 

fiduciary duty . To prevail on a claim f or breach of fiduciar y duty , 

a plaint i ff must prove 1) the existence of a fiduciary relationship, 

2) mi sconduc t by the defendant , and 3) damages directly c aused by 

that misconduct . (See Matter of Lorie Dehmer Irrevocable Trust v 

Sears, 122 AD3d 1352 . ) As with many torts, damages is an essential 

element of the cause of act ion . As discussed a above , i t is unclea r 

at this juncture what damages have been suffered by plaintiff as a 

resu l t o f any breach by Platt of her fiduciary duty . Accor dingly 

summary judgment on this claim is denied . (See IDT Corporation v 

Morgan Sta nley Dean Witter & Co . , 12 NY3d 132 , 140 ; NYAHSA Services 

Inc . Self Ins . Trus t v Peoplecare Inc., 45 Misc3d 1225 [A) .) 

D . The Parties ' Sanctions Motions and Dis covery Motions 

The parties' motions for sanct ions are denied without 

prejudice . The proper mea sure of sanctions, if any, may depend on 

the part i es' behavior a s the litigation cont i nues . Platt has 

already been sanctioned for fr ivolous behavior . This cou r t has 

found above that she has stated her own sanctions cause of action 

aga i n s t p l aintiff. Whether she will be able to prove that cla im is 

an open question. In det e rmining whether to sanction parties for 

frivolou s conduct , and the size of any sanction(s) , the court may 
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wish to see how the parties behave going forward. 

The branch of the par ties' motions seeking to compel 

d i sclos u re, or for protective orders, o r to quash subpoenas, are 

denied without prej udice. In the fi rst p l ace, such motions were 

improperly blended with disposi t ive mot i ons. 

s u spended while dispositive motions are pend i ng . 

Caldwell v New Yor k City Transit Auth ., 39 

Disclosure i s 

(CPLR 32 14 [b]; ~ 

Misc3d 1242[A] . } 

Second l y, the d eterminat i on of t he parties' mot i ons to amend , t o 

dismiss, a nd f o r summary judgment , may have c hanged the discovery 

landscape. The part ies shoul d reassess t heir discovery needs a nd 

attempt to work out their disclosure schedu le at a compliance 

conference. 

CONCLUSION 

Def endant's motion to amend her answer is g rant ed to the 

extent that the proposed amended answer s hall s t and as the a n swer in 

t his act ion, except that the second a nd thi r d counterclaims are 

d i smi ssed. Defendant's motion t o d i smiss is g r anted with respect to 

p l aint iff' s claim seeking defendant's removal f rom the board of 

d irectors v i a this action. I n al l other respects defendant's mot i on 

to dismiss i s d e n ied. 

Plaintiff's c ross-motion for summary judgment is granted 

wi th respect t o it s motion fo r a perma nent in junction prevent ing 

defendant f rom discl osing privi l eged attorney-client communication. 
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Plaintiff shall set tle a n order embodying that r elief on notice to 

defendan t . In all othe r respects t he motion for s ummary j ud gme n t i s 

d enied. 

The part i es' various motions fo r san ctions are denied 

without prejudi ce . All motions b y the part i es concerning 

d i sclosure, including , b u t not limited to , t o c ompel certain 

d i sclosure, to quash certain s ubpoenas, a nd f o r pro tective o r ders , 

are denied wi thout prej udice. The parties shall at t empt to work out 

their d i fferences concerning d i sclosur e befo r e bringing any further 

motion s concerning same. 

This constitutes t he decision and order of the cou rt. 

Dated : March 1 9 , 201 5 
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