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SUPREME COURT OF THE STATE OF NEW YORK — NEW YORK COUNTY

PRESENT: HON. PAUL WOOTEN PART 7
Justice

DELLON MCGARRELL,
Plaintiff, INDEX NO. 156241/12

-against- MOTION SEQ. NO. 001

B.BROS BROADWAY REALTY LLC and
CUSHMAN AND WAKEFIELD,

Defendants.

The following papers were read on this motion by defendants for summary judgment dismissing plaintiff's
complaint.
PAPERS NUMBERED

Notice of Motion/ Order to Show Cause — Affidavits — Exhibits ...
Answering Affidavits — Exhibits (Memo)

Replying Affidavits (Reply Memo)

This is a personal injury action brought by Dellon McGarrell (plaintiff) to recover
damages for injuries allegedly sustained on December 4, 2011, inside a room on the tenth floor
at a work site located at 1385 Broadway, New York, New York (work site). Plaintiff was a
demolition laborer, employed by non-party JTL Contracting Corp., who sustained a laceration to
one of his forearms when, as he carried a large piece of duct work, he tripped over pieces of
hardwood floor that had been ripped up by the plaintiff or his co-worker that day. The tripping
cause him to loose his balance, drop the duct work onto the floor, and he then fell on top of the
duct work. As a result, one of his forearms received a laceration from landing on a sharp edge
of said duct work.

Plaintiff commenced this action by the filing of the Summons and Verified Complaint on
September 11, 2012 and asserts claims against defendants B. Bros. Broadway Reaity, LLC (B.

Bros), the owner of the work site, and Cushman and Wakefield (C&W) (collectively,
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defendants) for common law negligence and violations of Labor Law §§ 200 and 241(6).
Specifically, in his bill of particulars plaintiff alleges violations of New York State Industrial Code
sections 23-1.7(e), 23-1.7(e)(2), and 23-2.1.

Before the Court is a motion by defendants for summary judgment, pursuant to CPLR
3212, dismissing plaintiff's claims for common law negligence and violations of Labor Law §§
200 and 241(6). Plaintiff is in opposition to defendants’ motion.

STANDARD

Summary judgment is a drastic remedy that should be granted only if no triable issues of
fact exist and the movant is entitled to judgment as a matter of law (see Alvarez v Prospect
Hosp., 68 NY2d 320, 324 [1986]; Andre v Pomeroy, 35 NY2d 361, 364 [1974]). The party
moving for summary judgment must make a prima facie showing of entitlement to judgment as
a matter of law, tendering sufficient evidence in admissible form demonstrating the absence of
material issues of fact (Santiago v Filstein, 35 AD3d 184, 185-186 [1st Dept 2006], quoting
Winegrad v New York Univ. Med. Ctr., 64 NY2d 851, 853 [1985]; CPLR 3212 [b]). A failure to
make such a showing requires denial of the motion, regardless of the sufficiency of the
opposing papers (see Smalls v AJl Indus., Inc., 10 NY3d 733, 735 [2008]). Once a prima facie
showing has been made, however, “the burden shifts to the nonmoving party to produce
evidentiary proof in admissible form sufficient to establish the existence of material issues of
fact that require a trial for resolution” (Mazurek v Metropolitan Museum of Art, 27 AD3d 227,
228 [1st Dept 2006]; Giuffrida v Citibank Corp., 100 NY2d 72, 81 [2003); Zuckerman v City of
New York, 49 NY2d 557, 562 [1980]; DeRosa v City of New York, 30 AD3d 323, 325 [1st Dept
20086]). If there is any doubt as to the existence of a triable fact, the motion for summary
judgment must be denied (Rotuba Extruders v Ceppos, 46 NY2d 223, 231 [1978], Grossman v
Amalgamated Hous. Corp., 298 AD2d 224, 226 [1st Dept 2002]; CPLR 3212[b}).

When deciding a summary judgment motion, the Court's role is solely to determine if
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any triable issues exist, not to determine the merits of any such issues (see Sillman v Twentieth
Century-Fox Film Corp., 3 NY2d 395, 404 [1957]). The Court views the evidence in the light
most favorable to the nonmoving party, and gives the nonmoving party the benefit of all
reasonable inferences that can be drawn from the evidence (see Negri v Stop & Shop, Inc., 65
NY2d 625, 626 [1985]). If there is any doubt as to the existence of a triable fact, the motion for
summary judgment must be denied (Rotuba Extruders v Ceppos, 46 NY2d 223, 231 [1978];
Grossman v Amalgamated Hous. Corp., 298 AD2d 224, 226 [1st Dept 2002]; CPLR 3212[b)).
DISCUSSION

Labor Law § 241(6)

Labor Law § 241(6) states:

“Construction, excavation and demolition work. All
contractors and owners and their agents, except owners

of one and two-family dwellings who contract for but

do not direct or control the work, when constructing or
demolishing buildings or doing any excavating in connection
therewith, shall comply with the following requirements:

All areas in which construction, excavation or demolition
work is being performed shall be so constructed, shored,
equipped, guarded, arranged, operated and conducted as to
provide reasonable and adequate protection and safety to
the persons employed therein or lawfully frequenting

such places. The commissioner may make rules to carry
into effect the provisions of this subdivision, and the

owners and contractors and their agents for such work,
except owners of one and two-family dwellings who
contract for but do not direct or control the work,

shall comply therewith.”

To prevail on a cause of action based on Labor Law § 241(6), a plaintiff must establish a
violation of an applicable Industrial Code provision which sets forth a specific standard of
conduct (see Rizzuto v L.A. Wenger Contr. Co., 91 NY2d 343 [1998]). However, while proof of
a violation of a specific Industrial Code regulation is required to sustain an action under Labor

Law § 241(6), such proof does not establish liability, and is merely evidence of negligence (see
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Ross v Curtis-Palmer Hydro-Elec. Co., 81 NY2d 494 [1993]). Recovery under this section is
dependent on plaintiff's ability to set forth the relevant and specific safety provisions of Part 23
of the New York State Industrial Code (12 NYCRR 23-1.1 et seq.), which were allegedly
violated (see Walker, 11 AD3d at 340; see also Ross, 81 NY2d at 505). In addition, the
provision must be applicable to the facts of the case (see Singleton v Citnalta Constr. Corp.,
291 AD2d 393, 394 [2d Dept 2002]). Moreover, an owner or genera! contractor may raise any
valid defense to the imposition of vicarious liability under section 241(6), including contributory
and comparative negligence (see Long v Forest-Fehlhaber, 55 NY2d 154, 161 [1982]; Misicki,
12 NY3d at 515; Ross, 81 NY2d at 502, n 4).

Although plaintiff lists in his bill of particulars Industrial Code sections 23-2.1, plaintiff
does not address the alleged Industrial Code violation of 23-2.1(b) in their opposition papers,
and, thus, it is deemed abandoned (see Genovese v Gambino, 309 AD2d 832, 833 [2d Dept
2003} [where plaintiff did not oppose that branch of defendant's summary judgment motion
dismissing the wrongful termination cause of action, his claim that he was wrongfully terminated
was deemed abandoned]; Musillo v Marist Coll., 306 AD2d 782, 784 n [3d Dept 2003]). As
such, defendants are entitled to summary judgment dismissing the parts of plaintiffs’ Labor Law
§ 241(6) claim predicated on Industrial Code sections 23-2.1(a)(2) and 23-2.1(b).

. Industrial Code 12 NYCRR 23-1.7(e)(1) and (e)(2)

Industrial Code 12 NYCRR 23-1.7(e) provides as follows:

(e) Tripping and other hazards.

(1) Passageways. All passageways shall be kept free from accumulations of dirt

and debris and from any other obstructions or conditions which could cause

tripping. Sharp projections which could cut or puncture any person shall be

removed or covered.

(2) Working areas. The parts of floors, platforms and similar areas where

persons work or pass shall be kept free from accumulations of dirt and debris

and from scattered tools and materials and from sharp projections insofar as

may be consistent with the work being performed.

Initially, it should be noted that Industrial Code 12 NYCRR 23-1.7(e)(1) and (2) are
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sufficiently specific enough to support a Labor Law § 241(6) claim (Smith v McClier Corp., 22
AD23d 369, 370 [1st Dept 2005]; Lopez v City of N.Y. Tr. Auth., 21 AD3d 259, 259-260 [1st Dept
2008]; Corbi v Avenue Woodward Corp., 260 AD2d 255 [1st Dept 1999]). Liability under 12
NYCRR 23-1.7(e) depends upon a showing by plaintiff that he was injured in a passageway, as
required by section (e)(1), or in a working area, as required by section (e)(2). The
‘passageway” section of the regulation does not apply to an accident that occurs in an open
area of the construction site, and not within a defined walkway or passageway" (Morra v White,
276 AD2d 536, 537 [2d Dept 2000]; see also Lenard v 1251 Americas Assoc., 241 AD2d 391,
392 [1st Dept 1997] [plaintiff was injured in an open area rather than in a passageway]).

Defendants fail to meet their prima facie burden establishing their entitlement to
summary judgment dismissing the portion of plaintiff's Labor Law § 241(6) claim predicated on
Industrial Code sections 23-1.7(e)(1) and (2) as a triable issue of fact exists as to whether
plaintiff tripped in a “passageway” or “work area” (see Costabile v Damon G. Douglas Co., 66
AD3d 436 [1st Dept 2009] [“A question of fact is presented as to whether the spot where
plaintiff fell was covered by either paragraph of 12 NYCRR § 23-1.7(e), the Industrial Code
provision invoked in the supplemental bill"}; Rodriguez v BCRE 230 Riverdale, LLC, 91 AD3d
933, 935 [2d Dept 2012] [defendant failed to demonstrate the absence of a triable issue of fact
as to whether the plaintiff tripped in a passageway]; Torres v Forest City Ratner Cos., LLC, 89
AD3d 928 [2d Dept 2011]; Harkin v City of New York, 69 AD3d 901, 902 [2d Dept 2010] [“there
is an issue of fact as to whether the plaintiff was injured in a ‘working area’ as defined by 12
NYCRR 23-1.7(e)(2)"]; Bopp v A.M. Rizzo Elec. Contrs., Inc., 19 AD3d 348 [2d Dept 2005];
Rosenberg v Krupinski Gen. Contrs., 284 AD2d 523 [2d Dept 2001]; Kerins v Vassar Coll., 293
AD2d 514 [2d Dept 2002)).

Il Industrial Code 12 NYCRR 23-2.1(a)(1)

Initially, section 23-2.1(a)(1) is sufficiently specific to sustain a claim under Labor Law §
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241(6) (see Rodriguez v DRLD Dev., Corp., 109 AD3d at 410; Dacchille v Metropolitan Life Ins.
Co., 262 AD2d at 149).

Industrial Code 12 NYCRR 23-2.1(a) states:

“(a) Storage of material or equipment.

(1) All building materials shall be stored in a safe and orderly manner. Material

piles shall be stable under all conditions and so located that they do not obstruct

any passageway, walkway, stairway or other thoroughfare.”

Here, there is a question of fact as to whether section 23-2.1(a)(1) applies to the facts of
this case, thus this portion of the defendants’ motion is denied
B. Plaintiffs Common-Law Negligence and Labor Law § 200 Claims

Labor Law § 200 is a codification of the common-law duty of an owner or general
contractor to maintain a safe worksite (see Comes v New York State Elec. & Gas Corp., 82
NY2d 876 [1993]; Russin v Louis N. Picciano & Son, 54 NY2d 311 [1981]). Claims involving
Labor Law § 200 generally fall into two broad categories: those where workers are injured as a
result of the methods or manner in which the work is performed, and those where workers are
injured as a result of a defect or dangerous condition existing on the premises (see
Cappabianca v Skanska USA Bldg. Inc., 99 AD3d 139, 144 [1st Dept 2012)).

Where an accident is the result of a contractor’s or worker's means or methods, it must
be shown that a defendant exercised actual supervision and control over the activity, rather
than possessing merely general supervisory authority (Mitchell v New York Univ., 12 AD3d 200
[1st Dept 2004]); Reilly v Newireen Assoc., 303 AD2d 214 [1st Dept 2003]). Generally,
monitoring, coordination, and oversight of the timing and quality of the work, as well as a
general duty to supervise the work and ensure compliance with safety regulations, are
insufficient to trigger liability under Labor Law § 200 (see Vasiliades v Lehrer McGovern &
Bovis, 3 AD3d 400 [1st Dept 2004]; Dalanna v City of New York, 308 AD2d 400 [1st Dept

2003])).
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Where the accident is the result of a dangerous or defective condition at the worksite, it
must be shown that the owner or contractor either caused the dangerous condition, or failed to
remedy a dangerous or defective condition of which it had actual or constructive notice
(Mendoza v Highpoint Assoc., IX, LLC, 83 AD3d 1 [1st Dept 2011]). “The notice must call
attention to the specific defect or hazardous condition and its specific location, sufficient for
corrective action to be taken” (Mitchell v New York Univ., 12 AD3d at 201). Supervision and
control need not be proven where the injury arose from a dangerous condition at the worksite
(see Murphy v Columbia Univ., 4 AD3d 200 [1st Dept 2004])).

To obtain summary judgment dismissing plaintiffs common-law negligence and Labor
Law § 200 claim, the burden is on defendants “to demonstrate, beyond a material issue of fact,
that [they] bore no responsibility for plaintiff's accident” (see Sosa v 46th St. Dev. LLC, 101
AD3d 490, 493 [1st Dept 2012]). Defendants have failed to establish, through admissible
evidence, that no issue of material fact exists as to whether defendants created a dangerous
condition with the pieces of hardwood floor or had knowledge thereof. Accordingly, the portion
of defendants’ motion seeking dismissal of plaintiff's common law negligence and Labor Law §
200 claims is denied.

CONCLUSION

Accordingly, it is

ORDERED that the portion of defendants’ motion for summary judgment on plaintiff's
claim pursuant to section 241(6) of the New York Labor Law, for violations of the New York
State Industrial Code provisions, 23-2.1(a)(2) and 23-2.1(b) are granted; and it is further,

ORDERED that the portions of defendants’ motion for summary judgment on plaintiff's
claim pursuant to section 241(6) of the New York Labor Law, for violations of the New York
State Industrial Code provisions, 23-1.7(e)(1), 23-1.7(e)(2), and 23-2.1(a)(1) are denied; and it

is further,
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ORDERED that the portion of defendants’ motion for summary judgment on plaintiff's
claims pursuant to Labor Law § 200 and common law negligence are denied; and it is further,

ORDERED that defendants are directed to serve a copy of this Order with Notice of
Entry upon the plaintiff, and upon the Clerk of the Court who is directed to enter judgment
accordingly.

This constitutes the Decision and Order of the Court.

Dated: \[%“6 % &ﬂl%

PAUL WOOTEN"
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