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* Plaintiff Maria C‘."V.Gafcia commenced the instant action against dérfcndants 32" Street 99
Corp. (“32" Street”), RJF 110 Realty LLC (“RJF”), Jack’s World, LLC (E‘;Jack’s World”) and
Jack Franco (“Franco™) seéking to recover damages for injuries she allég@d_ly sustained when she
tripped and fell at the premises owned and operated by defendants. Def;;naants 32M Street, RJF
and Franco now mdve fof a;n Order pursuant to CPLR § 3212 granting thé‘m summary judgment
dismissing the complaint. Ina Partial-Stipulation of Discontinuance dated F ebruary 18, 2016,
plaintiff discontinued thé action as against Jack’s World and Franco. Thus, the court will
address the motion only as it pertains to defendants 32" Street and RJF. ;For the reasons set
forth below, the motion _’i.s denied.

The relevant facts are as follows. On or about September 15, 20'1::3,.plaintiff was a
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customer at the Jacks 99 Cent Store located at 110 West 32™ Street, New York, New York
(hereinaﬁer referred to as fhe “store” or the “subject premises”), owned and operated by
defendants 32" Street and RJF. Plaintiff testified that as she was walking toward the right side
of the cashier displays, she fell over David Ades, the head cashier manager for the first floor of
the store, who was kneeling on the ground in order to fix merchandise on certain pegboard
shelves in front of the cashier counter, and sustained injuries (the “accident™). Surveillance
footage from the date of the accident shows that plaintiff fell when she tripped over Mr. Ades as
he was kneeling down in front of the cashier displays. Defendants 32" Street and RJF now
move for summary judgment dismissing the complaint.

On a motion for summary judgment, the movant bears the burden of presenting sufficient
evidence to demonstrate the absence of any material issues of fact. See Alvarez v. Prospect
Hosp., 68 N.Y.2d 320, 324 (1986). Summéry judgment should not be granted where there is
any doubt as to the existence of a material issue of fact. See Zuckermanv. City of New York, 49
N.Y.2d 557, 562 (1980). Once the movant establishes a prima facie right to judgment as a
matter of law, the burden shifts to the party opposing the motion to “prod;ice evidentiary proof in
admissible form sufficient to requiré a trial of material questions of fact on which he rests his
claim.” Id.

It is well established that “[a] landowner has a duty to maintain its property in a
reasonably safe condition in view of all the circumstances, including the likelihood of injury to
third parties, the potential seriousness of the injury and the burden of avoiding the risk.”
Branham v. Loews Orpheum Cinemas, Inc., 31 A.D.3d 319, 322 (1% Dept 2006). “[W]hether a

condition...constitutes a reasonably safe environment, depends on the totality of the specific
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facts of each case.”” Powers v. 31 E 31 LLC, 123 A.D.3d 421, 422 (1* Dept 2014), ciﬁng Russo
v. Home Goods, Inc., 119 A.D.3d 924, 925-26 (2d Dept 2014). “However, a court may still
afford summary judgment to a landowner or licensed oécupier oﬁ the ground that the condition
complained of by a visitor was both open and obvious and, as a matter of law, not inherently
dangerous.” Broodie v. Gibco Enters., Ltd., 67 A.D.3d 418 (1% Dept 2009); see also Johnson v.
301 Holdings, LLC, 89 A.D.3d 550 (1% Dept 2011); see also Remes v. 513 West 26" Realty,
LLC, 73 A.D.3d 665 (1% Dept 2010); see also Schwartz v. Hersh, 50 A.D.3d 1011 (2™ Dept
2008). “[T]he question of whether a condition is open and obvious is génerally a jury question,
and a court should only determine that a risi< was open and obvious as a matter of law when the
facts ‘compel such a conclusion.” Westbrook v. WR Activities-Cabrera Mkts ,5A.D.3d 69, 72
(1 Dept 2004). “To establish an open and obvious condition, a defendant rrllust prove that the
hazard ‘could not reasonably be overlooked by anyone in the area whose eyes were open.’”
Powers, 123 A.D.3d at 422, citing Westbrook, 5 A.D.3d at 72. “The burden is on the defendant
to demonstrate, as a matter of law, that the condition that caused the plaintiff to sustain injury
was readily observable by the plaintiff employing the reasonable use of his senses.” Powers,
123 A.D.3d at 422.

In the instant action, 32™ Street and RJF’s motion for summary judgment must be denied
on the ground that there is an issue of fact as to whether‘the condition over which plaintiff
tripped and fell was open and obvious. Defendants have failed to meet their burden of
establishing that the condition was open and obvious in view of all of the circumstances,
including the plaintiff’s testimony and the surveillance footage, which demonstrate that

plaintiff’s accident occurred when she was walking toward the cash registers and Mr. Ades
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simultaneously bent down in front of the cash registers and stuck out his right leg, tripping the
plaintiff; the fact that the store was busy and crowded; and the fact that many customers were
walking in the area Behind where Mr. Ades knelt to the ground.

Accordingly, defendants 32" Street and RJF’s motion for summary judgment dismissing

the complaint is denied. This constitutes the decision and order of the court.
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