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~of the infant’ children,

f SUPREME COURT OF THE STATE OF NEW YORK |

COUNTY OF NEW YORK

‘GRACE MILLER, individually and as Executrix of the Index No. 805263/2014

ESTATE OF ROBERT MILLER, and as natural guardlan

DECISION AND ORDER:
Plaintiffs; : R

— against—

AM»ICHAEL E. FORD M.D., NEW YORK- PRESBYTERIAN

HOSPITAL/WE!LL CORNELL MEDICAL CENTER, JOHN
DOES1- 10

Defendants.

' PROCEDURAL AND FACTUAL BACKGROUND

'P\Iai’ntiff-Grace Miller, individually and as executrix of the Estate of ;Robiért Miller,

- commenced this action alleging causes of action for inter alia medical malpractice and

wrongful.death on August 5, 2014. Urging this court to exercise its equitablé powers,

plaintiff .noW moveél for an order pursuant to CPLR §3103 requiring that défendants'

~ Michael E. Ford, M.D. and New York Presbyterian Hospital/Weil Cornell Mediéél Center

' (the “NY defendants”) depose her jointly with cQunseI for the defendants in a Néw Jersey_ .

action filed on July 2, 2014, which also alleges causes of action for inter alié wrongful

death action and medical malpractice (Grace Miller v. Teresa Notari, M.D. and Summit.

Dermatology Group, LLC, et al., ESX-L-4682-14 [N.J. Super. Ct., Essex Cty)) (the "NJ - BRI

action”). The defendants in the NJ actlon have agreed to jointly depose plalntnff in New-'A_j :

York County

Plaintiff lost her husband, decedent Robert Miller, to melanoma cancer on Mar‘ch; R SRR

10, 2014, Prior to his death, Mr. Miller had been treated in both New York and Néw .
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Jersey Plarntlff brought separate actions in both states because the NY defendants dtd

not consent to Jurrsdrctron in New Jersey and vice versa In her pleadlngs plalntlff alleged

that the NY'defendants failed to properly and timely diagnose Mr. Miller’ s melanoma -and

that the NJ defendants failed to provrde Mr. Miller with- proper treatment for melanoma

both of which contrrbuted to the cancer's metastasis and Mr. Mrller s ultimate death Both

-a‘ctlons concern ’the.same disease, both actions are in the drscoyery phase, and;all-of the - o A

.detenda'nts- seek to depose plaintiff.
DISCUSSION
CPLR ’§3103(a) provides that “[t]he court may -at any time on its oyvnlin‘i;tiative, or
on motion of any party or of any person from whom or about whor’n diséoyery’ is so'u'g“h't, o
make a'p"rotective'-orde'r .conditioning or regulating the use of any disclosure'dev‘i"ce."l' "

Further “[s]uch order shall be desngned to prevent unreasonable annoyance expense

: embarrassment dlsadvantage or-other prejudice to any person of the courts

_ Plaintiff argues that jorntly deposing her is preferable forthree reasons. Flrrst glven
that both actions concern Mr. Miller's alleged mrsdragnosrs inadequate treatment and
resulting death from melanoma both depositions would cover the same mformatlon
rncludmg Mr. Mrllers entire medical history, treatment, family background and detarls
concerning plarntrff’s alleged damages. Second 'since Mr. Miller's: death took ah extremel
emotional toll on plaintiff, she urges the court to direct a single deposrtron m,order to Irmrt‘: .
her anxiety; stress and emotional trauma. Finally, plaintiff notes that defense ft{:oun'se’l;in-r“ ‘
both actions have sought discovery from the other case\' and would be proyided with the_ll_ L

o
I

deposition transcripts from the other action.
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" Characterizing plaintiff's request as “highly unorthodox”, defense counsel fictes -

that the CPLR makes no provision for plaintiff's request. ‘The NY defendants dispute
» plain’t‘iff"s claim that the two actions involve identioal facitualb‘ackgfrounds, citind‘the“.fact

that the NJ defendants treated Mr. Miller commencung |n Apnl 2008, while the NY -

defendants began treating him in February 2012. - They further argue that they have the |

right to depose plalntlff as to the allegations in “the mstan_t case wnthout _therpossnble o

hindrance of counsel for parties in a different action who treatéd the decedent at a’
differ'ent time, and whose interests may very well be adverse to” their own ‘anfd"free of
any objectlons from the NJ defendants counsel (emphasns in or|g|nal) Lundqunst Aff. mv' _

Opp. At{[7. The NY defendants also object to bemg “forced to |ncur the expense of a 3 |

much longer -deposntlon Id Fmally, defense counsel claims to be unable to depose
plalntnff because plaintiff has not provided certain authonzatnons for Mr Mlllers medical

reoords.

This oodrt finds that plaintiff has established that she will be"disadvantaged absent

the entry of a protective order pursuant to CPLR §3103: Conducting a joint-d'eposition |

will avoid duphcatlve testimony and unreasonable emotlonal turmonl to plalntlff from E

rehashmg the detalls of her husband’s death during two separate but slmtlar deposmons

- Although the NY and NJ actions are not factually ldentlcal defense counsel in both cases -

will be asking plalntlff similar questlons regarding Mr. Mlller s entire course of treatment B
for melanoma. As plaintiff's counsel notes in reply, a joint deposmon here wull not dlffer t
in any ‘significant way from a deposition where multiple party defendants depose-a_'
plaintiff. - Un.der‘ the circumstances, the NY defendants will not be hindered -fro‘m4‘

meaningfully deposing plaintiff. ~While the deposition: will take longer to complete, the ~v
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costé.'v_:vili‘be Shé}ed by the two sets of defendants, and counse! fbr'béth sets of-'défehda'nts E
will ultimately expend time reviewing plaintiff's deposition transcript from the'vother a‘étion.:

As to the allegedly outstanding medical authorizations, plaintiff’sﬂ counsel maintains _

. that plaintiff complied with the demands approximatély one year ago. As the NY -

deferidants-have failed to move to conﬁpel plaintiff's compliance with their deman‘d‘s,: this
argument'dd’e‘s not warrant denial of plaintiffs. motion. Even assu?ning that défendants

did nét reééiv‘e said discovery, the record indicates Athai ‘defensevéouns‘e_l was _ready to " _
p:roceed with plain-tiff’s deposition as early as December 11, 2f01~5“ notwitﬁstanding }'
plaintiff's pyrpo‘*ried failure to furnish authorizations demanded in ’February 20'15. ‘S,ee“ - f
Kohn Aff. ofﬂ/Good-Faith, ét Exh. A, p. 2. For all of fhe foregding realsons itis

| -' O’RDE’RED that plaintiff's motion is granted and defendants’ ;a.re directed to -

appear for*plaintiff’s deposition in New York County by no later théh June 3, 2016, to be

| c'OhdUctedijOihtly with counsel for defendants in the Ne'w',Jersey action provided that |

~ they continue to be amenable to deposing plaintiff jointly.

The foregoing is this court’s decision and order.

Dated: New York, New York o ) .
April:22, 2016 g | Lﬁ—%\

Martin Shulman, J.S.C.
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