Kosciuszko Plaza LLC v New York City Dept. of
Hous. Preserv. & Dev.

2016 NY Slip Op 30764(U)

April 26, 2016

Supreme Court, New York County

Docket Number: 161835/2015

Judge: Cynthia S. Kern

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various state and
local government websites. These include the New York
State Unified Court System's E-Courts Service, and the
Bronx County Clerk's office.

This opinion is uncorrected and not selected for official
publication.




SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: Part 55

KOSCIUSZKO PLAZA LLC, as successor to NEW
KOSCIUSKO LLC and KOSCIUSKO REHAB LLC, Index No. 161835/2015

Petitioner, DECISION/ORDER
u -against-

NEW YORK CITY DEPARTMENT OF HOUSING
PRE!SERVATION AND DEVELOPMENT,

f : Respondent.

HON. CYNTHIA S. KERN, J.S.C.

Recitation, as required by CPLR 2219(a), of the papers considered in the review of this motion
for : ‘

Papers : - Numbered

Notice of Motion and Affidavits Annexed.............ccccoevueeverveerennee.
Answering Affidavits.......cccooeiiiniriiiniinieeeeeteeee e
Cross-Motion and Affidavits Annexed.......cccoceeviveevieenieecniveennnnn. ;
Answering Affidavits to Cross-MoOtioN.........ccceeverieecreecreenveenreennnen. X
Replying Affidavits.......ccceeeiereciinieeirieereeieeistee et -
Exhibits........cccccevvinnennnnee. ettt e e ettt e e ta e et e e et raaeraraeenreaaraeans

O\ [ [ [y N =

Petitioner commenced the instant proceeding pursuant to Article 78 of the Civil Practice
Law and Rules (“CPLR;’) seeking to challenge respondent’s decision deri}ying petitioner’s
application for J-51 tax benefits. Respondent moves for an Order dismiséing the petition on the
grounds that it is time-barred and that petitioner did not properly serve réspondent with process.
Petitioner cross-moves for an Order pursuant to CPLR § 306-b extendiné petitioner’s time for
serv1ce of the Notice of Peﬁtmn and Petition on the Corporatlon Counsel of the City of New
York‘l For the reasons set forth below, respondent’s motion to dismiss tﬁe petition is granted,
petltlfoner s cross-motion to extend its time for service is denied and the petition is dismissed in
its eﬁtirety.

The petition alleges as follows. Petitioner is the owner of the building located at 41
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Kosc&uszko Street, Brooklyn, New York (the “building”). In or around September 2009,
petitioner began converting the building from a non-residential building té a multiple dwelling
resid%:ntial building. At the time petitioner began this conversion, the J-51 “program,”
established pursuant to Real Property Tax Law § 489 and § 11-243 of the Administrative Code
of the City of New York and administered by respondent, awarded tax béneﬁts when non-
residiantial buildings were converted to multiple dwelling residential builliings. On or about
January 30, 2013, Real Property Tax Law § 489 was amended to provid¢ that tax benefits would
only "be awarded for projects carried out with the substantial assistance of a grant, loan or subsidy
fromI!a federal, state or local government agency when the conversion was completed on or after
December 3.1 ,2011. Generally, a project is deemed completed upon th{; earlier of (1) the date
of the issuance or reissuance of a permanent Certificate of Occupancyi by the Department of
Builc*iings, (2) the date of the issuance of a temporary Certificate of Occupancy for all of the
dwelling units or (3) the date of the issuance of a sign-off by the Department of Buildings in
connection with the conversion. Rules of City of NY [28 RCNY] § 5-02.

| Petitioner did not receive assistance from any government agency for the conversion,
consfruction for which was finished on December 29, 2011. However, tihe final Certificate of
Occupancy for the building was not issued until March 12, 2012 because the electrical inspector
for t}ile New York City Department of Buildings who was scheduled to conduct a final inspection
on December 29, 2011 did not show up that day. Thereafter, petitioner applied for J-51 tax
benefits. On or about January 13, 2015, respondent sent a letter to petitioner stating that
petiti:Eoner was ineligible to receive J-51 tax benefits because its conversic}n had been C(;mpleted

after December 31, 2011 without assistance from a government agency. ;| The letter stated that

respondent “determined, based upon the information [petitioner] provided, that the Project is
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ineli,!clgible for the requested tax benefits...Since failure to meet the eligible Project criteria
conciusively precludes the granting of any benefits under the J-51 Progrém, we have not
analyzed the Project further.” Petitioner acknowledges that there is no %ormal appeal or review
proc|<less for J-51 tax benefit determinations. However, petitioner requeswged a meeting with
respcl?)ndent’s Commissioner Vicki Been (“Commissioner Been”) and otﬁer high-ranking
officials. At the meeting held on April 22, 2015, petitioner explained tl;at it had completed its
conversion of the building on December 29, 2011 and would have recei\}ed the Certificate of
OCCL!ipancy but for the fact that t‘he electrical inspector did not show up (;n time. Commissioner
Beerli asked petitioner for proof that construction was completed on Decf:mber 29,2011. Onor
about May 8, 2015, petitioner’s attorney sent Commissioner Been a lettér explaining petitioner’s
position and attached a letter from Ira M. Gluckman, Brooklyn Borougthommissioner of the
Depallk‘rtment of Buildings, stating that construction was completed on De;:ember 29,2011 and
that ;he failure of the electrical inspector to show up to the scheduled ins:pection caused the delay
in the issuance of the Certificate of Occupancy. Although petitioner’s eifttorney sent multiple
emails to Commissioner Been, petitioner did not receive a response to this letter until July 21,

r

2015!;, when Commissioner Been called petitioner’s attorney and told him that petitioner’s

“appeal from th¢ HPD Decision had been denied.” On November 17, 201 5, petitioner
commenced the instant action by filing the Notice of Petition and Petitidil.

The petition must be dismissed on the ground that it is time-barred. Pursuént to CPLR §
217, 'Iithere is a four-month statute of limitations to bring an Article 78 prqceeding to challenge an
admiinistrative determination, measured from the date the determination Eecomes final and
binding upon the petitioner. Agency action is “final and binding upon a%petitioner” when the
agency has reached a definitive position on the issue that inflicts actual, concrete injury and
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when the injury inflicted may not be prevented or signiﬁcantly ameliorated by further
admilnistrative action or steps available to the complaining party. Best Payphones, Inc. v.
Depclirtment of Information, Technology and Communications of City of ZrVew‘ York, 5 N.Y.3d 30
(2005). |

In the present case, the petition is time-barred as respondent madé a final, binding
deter!imination denying petitioner’s application for J-51 tax benefits on Jefhuary 13, 2015, more
than i’four months before petitioner commenced the instant action on Novcmber 17, 2015.
Respbndent reached a definitive position on petitioner’s application for_J}Sl tax benefits that
inflicted injury on January 13, 2015 through its letter clearly denying petitioner’s application and
statir};g that petitioner was ineligible for J-51 tax be.neﬁts.. Further, no additional administrative
actioil or steps were available to ameliorate this injury as there was no prf_escribed appeal or
review process. Thus, the statute of limitations accrued on January 13, 201 5. As petitioner
failed to commence this action by May 13, 2015, the petition must be dis';jmis,sed as time-barred.

i Petitioner’s argument that the July 21, 2015 phone call from Commissioner Been, rather

than ihe January 13, 2015 decision, was the actual final determination, aﬁd therefore that its
action was timely commenced, is without merit. A request for reconsidq?ration in the absence of
a stétutory right to further proceedings “does not toll the four-month statl;te of limitations, even
wheniii an agency takes it under review or negotiates with a petitioner over. modification of the
admiﬁistrative determination.” Goonewardena v. Hunter Coll., 40 A.D.3d 443, 444 (1% Dept
2007) (internal citations omitted) (holding that respondents’ actions subséquent to its original
determination, including requesting information from petitioner’s psychiatrist, did not toll the
statut::e of limitations). See also Seidner v. Town of Colonie, 79 A.D.Zd__751, 752 (1% Dept 1980)

(holding that the original determination was final where negotiations to reconsider the
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deter;mination were “terminated without a fresh, complete and unlimited examination into the
meri|ts”); ¢f. Camperlengo v. State Liquor Authoriiy, 16 A.D.2d 342, 344 (1% Dept 1962)
(holciing that a decision after a formal reconsideration on the merits invo"lving anew
investigation anci consideration of additional testimony was the actual final determination).

In the present case, petitioner’s request for reconsideration did not toll the four-month
statute of limitations.  Petitioner alleges that Commissioner Been and other representatives of
respéndent met with petitioner, asked for proof of petitioner’s claim that fvconstruction was
completed on December 29, 2011 and called petitioner’s attorney after receivihg his emails to
inforjm petitioner that it was not eligible for J-51 tax benefits. However, even taking these
allegétions as true, respondent’s actions indicate that betitioner negotiatea with respondent to
reconsider the determination, not thét respondent conducted a “fresh, complete and unlimited”
reconsideration on the merits.

i Accordingly, respondent’s motion to dismiss the petition is granted and the petition is
hereli?y dismissed in its entirety. Thus, the court need not consider respondent’s remaining

argument or petitioner’s cross-motion. This constitutes the decision and order of the court.

Dated: \l\lg \\£ Enter: : (K

- “1S.C. N
‘ .KER
CYNTHIAS Js.C
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