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stiPlEME C~'POF nIE STA TE OF NEW YORK 
COUNTY OF NEW YORK : IAS PART 12 

BRENDAN ·B'YaNB,BA.lUGLEY TRADING LLC, 
and BARKLEY CAPITAL LLC, 

Plaintiffs, 
. . ~ ·. 

·a:pinst· ·. 
/' ·: 

i~ A. DROSKOSKI; HL V TRADING, INC., 
HL V CAPrr AL, CHARLES VACCARO, VELEZ 
CAPITAL MANAGEMENT, LLC, GLB 
TRADINOINC., and VISION TRADING, LLC, 

Defendants. ______________ .....__......__ ..... ____ ..., ___________________ ._. _____________ " 
BARBARA JAFFE,JSC: 

For plabldff: 
Michael Pemesiglio, Esq. 
300 Rabto Dt., Ste. 126 
Hauppauge, NY 11788 
63 I ·2SS.08S I 

. ,·, ···' ~: .. : _,.. 

Index No. 103022/08 

Mot. seq. no. 008 

DICtSION AND ORDER 

By notice of motion, plaintiffs move pursuanftc> 22 NYCRR § 202.44 for an order 

/ : ... ing an award granted in their favor by a Judicial Hearing Officer (JHO) after an inques_t, 
'· •. "\ I' 

ii:tihecting the cletk to enter judgment against defendants HL V Trading, Inc. (HL V) and 

Charles Vaccaro for the sum'of $3.5 million. In the alternative, plaintiffs ask, pursuant to CPLR 

4404(b ), that the matter be reopenCd for the court to make new findings of fact based on 

additional testimony in order·to substantiate the amount awarded by the'JiiO. They also seek 

pre-judgment interest from September 4, 2007, the time of defendants' bteach of contract and 

fraud. (NYSCEF 52). 

In an affidavit, Vaccaro takes issue with plaintiff Byrne's inquest testimony and denies 

having been notified of any hearing or court appearances. He alleges that "plaintiff apparently 

has been notifying a law firm that has not represented me in over six years. I no longer teside in 
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NeW YOlt and baVe l'lOt received any notice via mail or any other means." (NYSCEF 53). 

Jn reply, pliitlti$ ~Vaccaro' s factual allegations, and observe that Vaccaro never 

advised any party of his change of address. (NYSCEF 54). 

· Plaintiffs settlechhe case against defendant Droskoski and the ~on was discontinued a· 

I. PERIINENT·FACTS 

By summons and verified complaint filed on February 27, 2008, as pertinent here, 

plaintiffs sued·HL V and Vaccaro for breach of contract and convelsion. (NYSCEF 2). HL V and 

Vaccaro filed a verified answer on or about May l, 2008. (NYSCEF 1 ). By order dated 

November 1 O; 20:10, the jttstice previously presiding in this case granted the unopposed motion 
. I 

of HL V's and vaccaro•s attorney to be relieved from representing them, stayed the action for 30 

days to pennit them to retain a new attorney, and ordered that tbeit failure to ~at a 

compliance conference scheduled for January 12, 2011, would result in.the entry·of a default 

judgment against them. (NYSCEF 22). An affidavit dated December 1 Q, 2010, reflects that the 

Nc)~ber 10 order _was served on HL V and Vaccaro at Vaccaro' s last known address, the same 

··· -~~le was· #etved with the summons and complaint. (NYSCEF 2, 24) . 

. ·~;the record reflects no appearances by or on behalf of HL V or Vaccaro or my 
\ 

· ·d&W'dt«'~fapa:it from Droskoski. However, in a stipulation so ordered on May 11, 2011, 

coUiiSel for plaintiffs and defendant Droskoski agreed that V~'s deposition, scheduled for 

March 15, 2011 (NYSCEF 25), was completed on April 12, 201l(NYSCEF27); 

By decision and order dated July 6, 2015, another justice of this court granted plaintiffs a 

defaulfjudgment against defendants on liability, ancheferred the matter for an inquest (NYSCEF . . 
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49), which was~hetd·on September 30, 2015 (NYSCEF SO). 

At the iilqt'test, .the JHO examined the contract between plaintiffs and defendant HL V, 

found that Vaccaro had signed the contract solely in his capaeity 88 president ofHLV, and 

oflncfeddct:a~ vague" plaintiff Byrne's testimony 88 to whether Vaccaro should be held 

f.·. ~'Ii-for HL V. However, upon hearing Byrne further, he sustained plaintiffs' claims 

apilrst V11:.Caro .. Notwith!tanding Byrne's representation that he· bad come to the inquest with 

~ ·iecords "showing what the value of Barkley Trading would have been," the JHO 

fCICOIDiDel1ded the entry or judgment in the amooot of $3 .S million in damages based solely on 

By.'s-testimony and the contract. (Id.). 

11. FINDINGS 

Vaccaro's claim that he was unaware of any of the dates on which he failed to apPeat is 

·. disregdrded. Having been served with ills attorney's motion to be relieved and with the order 

relieving bis attorney, and absent any indication that be notified anyone that he was no lonaet at 

bis last known address, Vaccaro ca:ilnot avoid the default. In any event, his affidavit does not 

constitute a cognizable motion ·to vacate. 

Pursuant tt:f22 NYCRR 122. 9, a detennination made by a judicial hearing officer in 

respect to any proceeding at Which he or she presides ·shall be made by issuing a written decision 

and "shall indicate the reasons upon which the decisibns or findings and recommendations 

contained in the report are based.'' 

Pursuant to CPLR ·4403, a judge may confirm or reject, in whole or in part, the report of a 

referee, make new findings with or without taking additional testimony, and may order a new 

trial or hearing. Areferee's report should be confirmed if the referee's findings are supported by 
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the-tecord (Barrett v T01'dyan, 45 AD3d 301 [t •Dept 2007); Balcer v Kohler, 28 AD3d 375-376 

[t •·Dept 2006], Iv denied 7 NY3d 885) and the referee has "clearly defu1ed the issues and 
.. 

re5ol\'ed mattets of credibility." (Nager v Panadis, 238 AD2d 135 [1" Dept 1997)). The court 

-:!by ~ect tmaings not s\lpported by the record. (Kardanis v Velis, 90 AD2d 727 [1 •Dept 

i~82]). 

Here, as the JHO set forth no factual basis for recommending an award of $3 .S million, 

there is an insufficient basis upon which to confirm his recommendation as to damages. (Se-e 

MunsonvMunson, 243 AD2d 1031 [3d Dept 1997) [remitting matter to JHO as he failed to set' 

forth reasoning, either on record or in written decision, for determination]; Matter of Popper, 242 

AD2d·297, 298[2dDept1997] [same]). 

ill; CONCWSION 

· ·Accordingly, it is hereby 

ORDERED, tbat the Judicial Hearing Officer's report of September 30, 2015 is partially 

~~to the extent' of holding Vaccaro and HL V liable; it is further 

ORDERED, that a new assessment of damages shall be held before a different Judicial 

Hlllfillg Oflied; and iris further 

ORDERED, that the assessment be scheduled for the earliest possible date and the clerk 

shall notify all parties of the date· and time of the inquest. 

ENTER: 

DATED: May 12, 2016 ~FE 
-- J.S.C. New York, New York 
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