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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 43 - ‘

JUNCALITO MEAT & PRODUCE INC, ’
‘}Tplaimiff,
-against- ’ . i Index No.
GENEST PROPERTIES LLC,  ' } 161359/15
i’?efendant.
- X

ROBERT REED, J.:
" Plaintiff moves for a Yellowsto?_ze injunction.’

This is a landlord-tenant gction.‘?invglving an attempt to evict a commercial tenant that
allegedly violated the terms of its leasé.l_ Pla'i‘ntiff.wa,ls initially a subtenant of a lease executed by
defendant, the owner and landlord of the 'premis‘e:s located at 2212-2224 Third Avenue, New
York, New York, and Associated Fooé’StOFes, LLC (“Associated™), which used the premises as a
sgpermarket. On June 4, 2013, the pa?ties and Associated ehtered into a written agreement,
known as the Lease Modiﬁcatior{ anci iixtension Agreement (“Agreement”), that assured the
assignment of the lease from Associa;tqgi to plaintiff. Specifically, tﬁe Agreement provides the
following: |

“[Juncalito] (pléintiff) has expfessed an interest, sometime in the future, to

become the direct tenant under the Lease which is acceptable to the Landlord

and [Associated] and the Landlord, [Associated] and [Juncalito] wish to modify

certain terms and conditions Qf the Lease and extend the terms of the Lease ...”

The Agreement acknowlc;dgeé that plaintiff has been in occupancy of the premises and

has been operator of the supermarket since December 21, 2004. In addition to the assignment,
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'See First Natl. Stores v ?’elloxés_tone Shébping Crr., 21 NY2d 630 (1968).



the Agreement extended the term of t}le lease qufan additional 10-year period, from 2023 to
2033, and provided for payment of a‘ﬁs_ﬁeélirity débésit upon assignment.

In its complaint, plaintiff state} t'that the a}_ssig_nment occurred on July 23, 2015, and that,
by letter, dated September 9, 2015, from defenq;pt to plaintiff, defendant claimed that plaintiff
was in default of the lease. Defendantﬁﬁ{ad asser_t_;:d that plaintiff had performed alterations
without defendant’s consent. Plaintiff :commencéd a prior action in this court, bearing Index No.
159418/15, also seeking a Yellowston;'vltnjunctioﬂ, and alleging that defendant’s notice of cure
was defective. Plaintiff contended thaft:\;jefendanf was aware of its alterations to the premises and
had consented to them. In that ag:tiorifj t}le court‘g,rant.ed plaintiff a temporary restraining order.
On the return date of the order to showv.flcause‘ se:eking a Yellowstone injunction, defendant
stipulated to withdraw the notice to cure aqd the action was terminated.

Since the termination of the prlor action, defendant has served another notice to cure,
again claiming that plaintiff made altéirigtions on the premises without defendant’s prior written
approval pursuant to the lease. Plainti?f seeks the same relief in this action that it éought in the
prior action, raising the same grounds a‘s in the earlier action. In addition, plaintiff asserts that
the present notice of claim is defpcti\;g because it fails to coherently apprise plaintiff of the lease
defaults.

In its motion, plaintiff argues that it is entitled to a Yellowstone injunction because it is
willing to cure its lease defaults, even as it disputes the defaults. Plaintiff also argues that it did
not breach the lease, gnd that defendant has acted in bad faith and consented to the alterations.

In opposition to the motion, defendant argues that plaintiff has failed to demonstrate an

ability or desire to cure the lease defaults. To date, defendant claims that plaintiff has failed to




providé it with engineering plans or any documgptatipn of the work already performed, and failed
to seek written approval for its work. Iigfendaniiglso denies that its notice to cure lacks
specificity or clarity, as alleged by plai';};tiff. |

“A Yellowstone injunction ma__iﬁ;;r‘l_.tains the s;tatus quo so that a (;omrhercial tenant, when
confronted by a threat of termination of its leéise,'{‘}ma'y protect its investment in the leasehold by
obtaining a stay tolling the cure pe‘:rioq;éo t!__lat ﬁpén an adverse determination on the merits the
tenant may cure the default and qvoid.:?a‘j: fdf%eiture.” Graubard Mollen Horowitz Pomeranz &
Shapiro v 600 Third Ave Assoc., 93 NY2d 508, 5?4 (,] 999).

In order to be entitled to Yellb%ﬁstone r%iief, the tenant must prove that: (1) it holds a
commercial lease; (2) it has received from ’the léndlord a notice of default; (3) the application
was made prior to the terminatio? of the léase; and (4) it has the desire and means to cure the
alleged default by any means short ofgiééating the premises. See Aegis Holding Lipstick LLC v
Metropolitan 885 Third Ave. Leqsehqig{i LLC, 95 AD3d 708, 708 (1* Dept 2012).

Plaintiff has shown that it meéit,s the standards for the granting of a Yellowstone
injunction: it has a commercial lcjaase;.~ it received a notice to cure; it has shown that the
termination of the lease has not qccufrgd; and that it has a capacity to cure the alleged defaults
short of a vacatur. Plaihtiff has shown that it has the resources to cure the defaults and has
expressed its willingness to cure. Thé ;disputes between the parties include the interpretation of
the notice to cure and lease provisior;s, as well as assertions of bad faith and “unclean hands.”
These relate to the merits of the case and should be resolved by trial. Thus, the parties should
have their day in court to argue their pqsitions.

Accordingly, it is




ORDERED that defendant, itsj_.}_agents, sefyanFs, empléyees and all other persons acting
under the jurisdiction, supervision, ané}(:)r diyecii.qn of defendant, are enjoined and restrained,
during'the pendency of thi; action, frél:;; Fgrminating plaintiff’s lease directly or through any
attorney, agent, servant, employee or other pers;;%} under the supervision or control of defendant;
anditisfunher | '

-ORDERED that an undertakir;_é is fixed m the sum of $10,000 conditioned that plaintiff,
if it is finally determined that it was not entlitl‘ed’. to ‘arg injunction, will pay to defendant all
damages and costs which may be sust%jnedj by reason of this injunction; and it is fuﬁher

ORDERED that counsel are di:;r:ccted té apjpear for a preliminary conference in Part 43,
Room 5811, 111 Centre Street, on March _3, 2016, at 9:30 a.m.

DATED: January 28,2016 - |

ENTER:

J.S.C.



