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SUPPEME COUPT OF THE STATE OF HEW YOP_I‘L;
MEW Y! PICCOUNTY PART 53 ;
— X -
JANG 'CHC’I, _ Index Ma.: 650124/2014

Plaintiff(s),

! -against- DECISION/ORDER
. ‘ Hon. David B. Cohen
BEAUTRI REALTY CORP,
Motion Seq. 2
; Defendant(s).
i . X,

Pecitation, as required by CPLF. £2219(=), of the papare L‘Jllull‘el zd in reviewing the underlying
motion:

| Papers : Numiber
Order 10 SHoW CaUSE.......oiviiiieieieiieiiiiieiiein Tereneernerreernerrasarentrennraine 1
Affirmation in Opposition and Affidavits................. U 2
2 S) o) 3

Upon the foregoing cited papers, the decizion/order on this motion for pre-judgment atiachment
and to vacate the stay is:

Plaintiff zeal:z the aitachment of the property own\.d by defzndani located at 9 Wesi 32™

Street, Mew Yorl: Tlew Yarl: (the “Propeiiy™). The pai‘ti-':: ara involved in paralle] litigation in

South' Korea. Afier locing at the trial level Sonih I-uu--m court, plainuiff was awarded 52,100,000
hy 1lm intzrmediate level appellate courl. Defendant has appealed that decision (o Saowh [Lorean

hi gl‘uest court, and that appzal has bezn accepied and iz enrrenily awaliing a decizion by ihat Court.
After winning in at the intermediate level Conri, plaintf(f commenced thiz action under CFLE.
' .
3213 and Article 53 of the CPLD, ceeking recognition and enforcemeni of the judgmiznt. On April
3 |

l .
1, 2014, Judge Mills izzued a ctay in thic maitr purcuand io CPLE. 2306 pending rezolution of the

appeail.
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The partiez weara also involved in a zeparais litligation involving the Property and had filed
allotice of Pendency in connaction with the litigaiion. That litigation has been dizmizssed
pursuant to an Order of the Appellatz Division dated J :511'}L|31'y 7,2016. Defendant has or will maove
for the :cancc-llalion of the Maotice of Pendency. Plainiiff now ceeks an order of attachment
pursual%lt to CPLR 6202 of ihe Property and io vacale the ztay.

Attachment iz a “harsh™ remedy, and ic c«:-n:irue«i narrowly in favor of the party against
whaon 11;; remedy is involied (Penayar v elsey, 150 TTY 77, 80 [1896]; DL Mige. Capital, Inc. v
1.u/710 2i. /nmu, 294 F Supp 24 508, 319 [ED 1T 2009]). Whether (0 grant 94 motion for an order of

1
attacl'unenl, resis within the diserziion of the court (cee Moirgenihon v Avion Rzcources Lid., 11

‘7

MY 3d 383 [2008). In VisionChina Medic Inc. v Shareholde: Represeniciive Services, LLC, the

Court \'{vrote:

In addiiion to establishing thai a defendant "Ul_'_]u t (& the court's personal

S jurisdiction meels the statulory requirements for an atiachmant, the party zecking

s attachiment must demonstrate an ideniifiable noll. that the dzfendant will not be able
(o satisfy the judament (Hoiel 71 Mezz Lender LLC v Folor, 14 11Y3d 303, 310-
311 [20101; Kochler v Lanl: of Bermuda Lid., 1’T Y3d 533, 538 [2009]). The risk
should be real, “whether it i3 a defendant's ['m,mcnl pocition or pact and prezent
conduct” (Ames v Clijjaid, 863 F Supp 175, 177 [SD MY 1994]; see alsa Genzral

- Textile Prini. & Processing Corp. v Expromiors Intl. Coip., 862 T Supp 1070,
1073 [SD Y 1994]). The courl may conzider the defendani's hizlory of paying

cereditors (see Habiiaiions Lid. v PIZL Realiy ualeu Coip., 160 AD2d 423, 424 [1=t
Dept 1990]), or a d=fendani'z ztaied or indic ated intent (o dicpoce of ascats (sze
County Naivwesi See. Corp., USA v Jesip, Josephihal & Co., 130 AD2d 468, 469

[Ist Dept 1992])

109 AD3d 49, 60 [1st Dept 2013].

Uliimately, the decision wheiher to grani a motion for an order of attachument or 1o ¢confirm or

vacate such an order rests within the sound discreiion of ihe conrt (Irineia Enierprises Co. Lid. v
1

Bl
1
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Lavida;g, 48 Mice 3a 1219(A) [Sup C12015] ciring Cf:n;zj'i// Financial Seivs. Intl., Inc. v Panl: Fin,
and Ci'i;;//'/. Lid., 70 AD3d 456 [151 Dept. 2010], Iv app dism 14 11734 853 2010])).

! .

Pursnant to CPLR 6212 1o oblain aitachment a 1Jl£ui|'1tiff shall shows, “that there i5 a cauze of
action, llhfll it iz probable that the plaintiff will succesd cin the meritz, that one or more grounds for
attac:lm'inent provided in saction 6201 exist, and that the 41‘110[111( demandzd from the defendant
exceeds all comnterelains lnown o the plainiiff™ (CPLIE‘_. 6212). Aszihe cause of action i3 bazed on
a jl.ldgn"nc-.nl which qualifiez for recognition under the pro:vi:ions of article 53, the grounds under
CPLR 6201 are met.

Here plaintifl fails to male the 1equiciie zl'lo\vin;;r! of an ideniifiable n=cecsity for the
atlachment, such az ihe rizl: ihai the defendani will not LL able (o catizfy the judgment. The 2ale
bacis isilhe aMdavii of plziniiflz counzel that ciaies I,haleM r Tony Parl:, the agent in charas of
filling \iz!cal'ncie: in the Properiy, alleg=dly sugacsied io éoun:el ihat dzfendant could be madz
judariznt procfl by encumbering or selling the Proparty and iransfening the acsetz out of the
courmyi. Leyond that obvions iheorelical possibiliiy, there iz nothing to even suggect, let alone
r:stabli:ia, that this iz contemplaied by defendaii, noihini in the record that shows that plaintiff haz
any imémi-)n of encwmmbering or selling the Property. and nothing thai indicaies that defendant has
a hizlm_';;/ ol ailempling (o do anyihing nefaricuz. In his supplemenial aifidavii, plaintiff’s councel

: i
reztates with ceriainty that Mr. Parl: disenssed (he pc:-::it;ility of maling plaintifl judgment proof
but fail-;: to demonsiraie ihai this wac anyihing more ithan o zpeculative, theoretical dizeussion,

Mere cpeculation and fear doee not mzzt the high il'll'C'_‘.]'u:IrlC‘ cet forth in CPLT. 6212 and the mation

for pre-judguient attaclhiment i3 dznicd.
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~

‘Plaintiff”z modion io vacalz the ciay iz denizd. However, becamse ihe Prop=riy iz the cole
27521 ofdefemlant, thic Court iz conditioning ihe coniinuaiion of the ciay on defendant’™ providing
notice f() plainitff of any poieniial zale or encumbrance «;_IJF ile Property. Delendant muct noiify
plaintifI' 30 days in advance of any agrzement regarding the Properiy thai imay impact upon
ltilainlifl‘" 5 ability 1o collect the judemani znizred by ihs in[em’nr:diale court in South Lorea.
Speciﬁ’cally, dzfendant st notify plaintiiff 30 day: pritér to ihe entry of any agrzement Lo trancfzr,
;

sell or encumber the Property or of any plan 1o lict o ofﬁz—r the Property or any poriion of the

? , : | : .
Property for cale ar to el financing of any Lind for the Property, in any way, wheiher in the
I
‘1

|
future or in the prezeni. Thiz duty 1o noiify shall not exxiend o the nzual day-to-day agresmenic

entered into for the everyday maintenance, upl.eep and ('::.elt»';vir: io the Property, nor chall it apply
rental agreements entered into for vacancies in the Proprifriy thai do not excezd 2 years for
rezidential unitz and S vears for commercial units and 11— nzooliztzd at avim’s lengih and provide
for rent at fair market value.

This consiitntes the decision and order of the Court.

Dated :’?June 8,2016
Mew York, NY

" Hon. David B. Cohen, A.J.S.C
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