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HONORABLE FRANCOTS A. RIVERA 
-------------------------------------------------------------X 
BRETT WYNKOOP and KA' l"IIT ,EEN KESKE, 

Petitioner(s), 
For Judgment lJnder Article 78 of the Civil 
PracCiccLaws a11d R11les 

- agi1inst -

622Al'RESI1JENT STREET OWNERS CORP., 

Defen<lant(s). 
-------------------------------------------------------------x 

At an 1AS 1·e11n, Part 52 ofel1e 
Supre1ne Court of the State of 
Ne;v York, held in and for tl1e 
County of Kings, al the 
Co11rtho11se, at Civic Center, 
Brooklyn, Ne\V York, on !lie 
6"' day of January, 2015 

DI<;CISION & ORDF.R 

Index No. 511492/15 

I{ecitation in accordance witl1 CPT ,R 2219 (a) of!he papers considered on the 
pelition of plaintiff~, Brett Wynk!lOp and Kathleen Keske, filed 011 Oct<il1er 6, 2015, u11der 
1notio11sequence11u1nber one for a11 ortler (I) p11rsuant to CPLR Article 78 invalidating an 
election of the Board lifDirectors, to reco11nl tho v<itcs of the shareholders, adding tlie 
petitio11ers' slate of nominees to the ballot and to have their votes co11ntcd by pltirality 
\Vith !lie votes already CtL~t by tl1c other shareholders. 

- Notice of petition (verified by counsel) 
- Petitio11 
-Affidavit in S11pporl of Brett \Vynkoop 
- Exhibit~ A - I 
- !\ffirm11tion in 01111osition. 
- F..xbibit I 
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BACKGROUND 

There arc lliree related action~ tl1at are before this Court, On Septen1ber 1 B, 2015, 

plaintiffs Brett Wy11kuop a11d Katl1leen Keske cumme11ced the instant action purst11111t tu 

CPLR Article 78, tinder index n111nbcr 511492/2015 (hereinafter the instant aclion), by 

filing notice ofpetitio11 and petition with the Kir1gs Counly Clerk's o11!ce. On Ocl1Jber 

10, 2015, 622A l'resident Street Owners Corp. (herei.nafier 622A), K;•le ·1'aylor and 

Rajeev Subra1nanyan1 opposed the petition. 

On November 15, 2013, plaintit1S Bretl Wynkoop and Katl1leen Ke~ke 

commenced i111 actio11 for lleclaratory and injunctive relief, 11nder index number 

507156/2013 (hereinafter !lie dec!arato1y action), by filing a Sllm1nons and con1plainl \Vi th 

t11e Kings Cou11ly Clerk's office. On December24, 2013, the defendants Kyle Taylor, 

Hila1y Taylor and Rageev Subrarnanyan interposed a joint answer with eight 

counterclaims. On Ja11uary 13, 2014, the plai11tiffs joined issue by reply lo tl1e 

counterclaims. 

On March 26, 2012, Kyle Taylor and Rajeev Subrarnanyan, shareh11!ders, suing i11 

tl1c right of 622A, C(Jmme11ced a deri\'ative action, under index number 6548/2012 

(hereinafter the derivative a.:lio11), by filing a su1nmo11s and verified co1nplaint witl1 the 

Kings County Clerk's office. 011 or about April 30, 2013, tl1e defc11dan!s, Wynkoop, 

.----·--
'Kyle Taylor and Rajcev S11brarnanyar1 are not named defendants in the instunt action, 

however they are defendants in a related action ander index numb-Or 507156/13. 
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Keske, and Boreland joined issue. There is nu indication thal 622A has interposed an 

ans\\'er. 

The Honorable David I. Selunid1 issued several orders in the declaratory action 

that are rclcva11t to the i11stant application. By order dated Nove111ber 7, 2015, tl1e Hon. 

David I. Schmidt ordered, rnno1ig otl1er thi11gs, that the sl1areholdcrs of 622A hold a 11e\v 

s11eeial 1necting of shareholders to elect a TIC\\/ board \Vi thin forty days ciftl1e date of the 

order a11d tl1at a court appoi11ted referee shall D\Jlice and act as inspector oftl1e election. 

Hy order dated April 20, 2015, the J:Ionorable David I. Sclu11idt amended tl1e prior order 

to appoint Jamie Lathr11p, Esq. as referee. Su\1sequcnt!y, on May 27, 2015, a 

shareholders 1neeli11g was hcld. By report dated June 29, 2015, tl1e referee reported that 

Hilary Taylor, Kyle Ta}'lor and futjeev Subra1nanyam \\'ere elecletl to the board of 

directors. Subseq1ient to the election the matter \Vas adininistratively tra11sfcrred to !his 

Court. 

By notice of tnotion filed on A11gust 7, 2015, under mo lion sequence number 

twe11ty-onc, the defc11dants mtived pursuant to CPLI~ 4403 lei ccintirm the referee's report. 

T!1e plaintiffs opposetl the 111otion. By order dated September 15, 2015, this Court 

granted the defendants' 111otion to confirm tl1e referee's report. 

By notice of1notio11 filed on September 30, 2015, under motion sequence 11umbcr 

twenty-three, the plaintiffs 1noved 11ursuant to Cl'LR 3212 for an order, among other 

lhi11gs (1) granting S\ln1111ary judgtncnt in their favor and dismissing the counterclaii11s and 
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(2) vacati11g all inj1n1ctio11s. 

By notice (lf 111otio11 filed on {)ctober 15, 2015, under mtition sequence number 

twe11ty-four, the plaintiffs 1noved p11rsuant to CPLJ{ 2221 to rene\V and reart,'Ue their 

opposition to t11c defendants' motion to confirm the referee's report. Ry order dated 

December 3, 2015, this Coutt ordered, among other tl1ings, that motion nu111ber twenty­

tlrree and twcnty-t"o11r arc held i11 abe)'ance until the cr1mpletio11 of a trial on motion 

scq11ence number Ji fie en \V!1icl1 sought co11ten1pt against the plaintiff;. 

LAW AND APPLI(:ATION 

Article 78 of the Cl'LR establishes the procedure fOr challc11ging detcrniir1atior1s ol' 

administrative ageni.:ics, public bodies or officers (see CPJ,R 7802 (a); Luczaj v 

Bortnik, 9 IAD3d 872, 873 [2nd Dept 20121). Under the comrno11 law, procedure for 

relief was obtained by procedures under writs of certiorari, prohibition or 1nanda111us. 

Distinctions bel\\'Cen these procedures arc no longer important, but are still rcle\•ant for 

analy.-:ing Article 78 proceedi11gs. 

TI10 pe1i1i(1nor in this case is nol seeking a judicial review, which W(JU!d lie 

appropriate under writ of certiorari, or to prohibit a specific action, which would be 

appropriate u11der writ ofprohibitio11 (see ?enerally, Vincent C. Alexander, Practice 

Com1ne11taries, McKinnc)"s Cons. T ,aws of NY, Bo(Jk 7B, CPLR, CC7801 :2 and 

C7801 :4). Rather he seeks 1n;1ndan1tL~ to compel tllfo11gl1 a "judicial command to ar1 

officer or body to perforrn a spccilled mi11isteria! act that is required by la\v to be 
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performed'' (see Brownlee v Kohn1, 61 AD3d 972, 973 [211d Dept 2009]). CPLR 7803 

(I) mirrors a mandamus to compel a11d allov.'S !lie petitioner to review "whether lhc body 

or officer failed to pcrftirn1 a duty enjoined upon it by law" (seeCPLR 7803 (1); Klein v 

New York Slate Office of Tem/J. & DisabilityAssista11ce, 84 AD3d 1378, 1380 [2nd Dept 

2011]). 

The petitioner seeks an order invalidating an election of the Hoard ofDircctors, to 

recount the votes of the shareholders, addi11g l11e petitioner's slate of11cJminees to the 

ballot and to have their votes cou11tcd by plurality with the votes already cast by the other 

shareholders. l'etitio11ers allege that !hey are entitled lo this rcliefhecause !he CcJurt 

appointed special relerce exceeded his authority dt1ring a meeting held on May 27, 2015. 

The Seco11d Department 11otcd that the remedy ofmandarnus to cornpel "n1ay be 

granted <H1!y ifpetitiuncr establishes a clear legal right tu the relief requested" (Rozz v. 

Nassau County Dept. of Assessment, 96 AD3d 952 [2nd Dept 2012]). 111e Court must 

apply this standard to all the petitioner's requests. Mandamus !<J compel is appropriate 

only where the right lo relief is clear and the action sougl1t to lie c01npcllcd is an act 

conunanded to be perfor111cd by la\v involving no exercise of discretion (see 

generally, Malter of Korn v Gulotta, 72 NY2d 363 [1988 J). Mandamus is addressed to 

tl1e discretion of !lie C\Jllrt (Co11r1ty oj"Alba11y v Connors, 300 AD2d 902 [3rd Depl 2002]). 

The instant petition seeks the same relief rcq11ested in the pctitio11er's n1otion to 

renew arid rearguc brot1gl1t in tl1c declaratory action. As the molior1 to rene\V and reargue 
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has been stayed until !lie l1earing on contempt is co111pleled, the inslant 1notion is J1cld i11 

abeyance pending the 011tco111e of the ccn1tempt hearing and a determi11ation on the motio11 

to renew and reargtie. 

1be foregoing co11stitutos the decision a11d on:ler of this Co11rt. 

Enler: 
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