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HONORABLE FRANCOTS A. RIVRRA
BRETT WYNKOOP and KA TITFEEN KESKE,

Petitioner(s),
I'or Judgment Under Article 78 of the Civil DECISION & ORDER
Praciice Laws and Rules
Index No. 511492/15
- against -

622A PRESIDENT STREET OWNERS CORP.,

Defendant(s).

Recitation in accordance with CPT.R 2219 {a} of the papers considered on the
pelition of plainiiffs, Brett Wynkoeop and Kathleen Keoske, filed on October 6, 2613, uuder
totion sequence number one for an erder (1) pursuant to CPLR Atticle 78 invalidaling an
election of the Board of Directors, to recount the votes of the shareholders, adding the
petitioners’ slate of notminecs 1o the ballot and to have their votes counted by plurality
with the votes afrcady cast by the olher sharcholders,

- Notice of petitton (verified by counsel)
- Petition

- Affidavit in Suppori of Brett Wynkoop
- Exhibits A - [

- Affirmation in Opposition.

- Exhihit 1
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BACKGROUND

There are three rclated actions thal are before this Court, On September 18, 2015,
plaintiffs Brett Wynkoop and Kathleen Keske commenced the instant aclion pursuant to
CPLR Article 78, under index number 511492/2015 {hercinaficr the instant aclion), by
filing notice of petition and petition with the Kings Counly Clerk’s office, On Oclober
10, 2015, 622A President Strcel Owners Corp. (hereinafier 6224), Kyle Taylor and
Rajeev Subramanyan! opposed the petition.

On November 15, 2013, plaintiils Brelt Wynkoop and Kathleen Keske
commenced an action for declaratory and injunciive relief, under index number
507156/2013 Chereinafter the declaratory action), by filing a summons and complaini with
the Kings Counly Clerk’s office. On December 24, 2013, the defendanis Kyle Taylor,
Hilary Taylor and Rageev Subramanyan interposed a joint answer with eight
counterclaims. On January 13, 2014, the plaintiffs joined issue by reply lo the
counterclaims,

(Gn March 26, 2012, Kyle Taylor and Rajeev Subramanyan, sharcholders, suing in
the right of 622A, comumenced a derivative action, under index numtber 6548/2012
(hercinafter the derivative action), by filing a summaons and verified complaint with the

Kings County Clerk's office. On or about April 30, 2013, the defendants, Wynkoop,

'Kyle Taylor and Rajcev Subramanyan are not named defendants in the instant aclion,
however they are defendants in a related action under index number 507156/13.

Page2of &



Keske, and Boreland joined issue. There is no indication that 6822A has interposed an
ANSWCL.

The Honorable David I. Schmidt issued several orders in the declaratory action
that are rclevant to the mstant applicalion. By order dated November 7, 2015, the Hon.
David I. Schmidi ordered, among other things, that the sharcholders of 622A hold a new
special meeting of shareholders to elect a new board within forty days of ihe date of the
otder and that a court appointed referce shall notice and act as inspector of the election.
By order dated April 20, 2015, the Honorable David 1. Schmidt amended the prior order
to appoint Jamic Lathrop, Tisq. as referee.  Subsequently, on May 27, 2015, a
shareholders meeling was hc,Id By report dated June 29, 2015, the referee reported that
Hilary Taylor, Kyle Taylor and Rajeev Subramanyam were elecled to the board of
direclors. Subsequent to the clection the malter was administratively transferred to this
Court.

By notice of motion filed on Auvgust 7, 20135, under motion sequence number
twenty-ohg, the defendants moved pursuant to CPLR 4403 to contirm the referee’s report.
The plaintiffs opposed the motion. By order dated September 13, 2013, this Courl
granted {he defendants’ motion to conlirm the referec’s report.

By notice of motion filed ont September 30, 20135, under molion sequence number
lwenty-three, the plaintiffs moved pursuant to CPLR 3212 for an order, among other

lhings (1) granting summary judgment in their favor and dismissing the counterclaims and
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(2) vacating all injunctions,

By notice of motion fited on October 15, 2615, under motion sequence number
twenty-four, the plainiiffs moved pursuant to CPLR 2221 to renew and reargue their
uppﬂsitinn to the defendants’ motion to confirm the relerce’s report. By arder dated
December 3, 2013, this Court ordered, among other things, that motion aumber twenty-
three and twenty-four are held in abeyance until the completion of a trial on motion
scqiience number fifteen which songht contempt against the plaintiffs,

LAW AND APPLICATION

Article 78 of the CPLR establishes the procedure for challenging determinations ol
administrative agencics, public bodies or olficers {see CPLR 7802 (a}; Luceaj v
Bornif, 91AD3d 872, 873 [2nd Dept 2012]). Under the common law, procedure for
relict was obluined by procedures under writs of certiorari, prohibition or mandamus.
Distinctions between these procedures are ro longer important, but are still relevant for
analysing Arlicle 78 procecdings.

The petitioner in this case is nol secking a judicial review, which would be
appropriate under writ of certiorari, or to prohibit a speeific action, which would be
appropriate under writ of prolubition (see generally, Vincent C. Alexunder, Praciice
Cominentaries, McKinney's Cons. T.aws of NY, Book 7B, CPLR, CC7801:2 and
C7801:4). Rather he seeks mandamus to compel through a “judicial command to an

officer ar body to perform a specified ministerial act that is required by law to be
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performed” (sec Brownlece v Kohm, 61 ADD3d 972, 973 {2nd Dept 2009]). CPLR 7803
(1) mirrors 8 mandamus to compel and allows the petitioner to review “whether the body
or officer failed 10 perform a duly enjoined upon it by law™ (see CPLR 7803 (1}; Kleinv
New York Stale Qffice of Temp. & Disabifity Assistance, 84 AD3d 1378, 1380 | 2nd Dept
20117).

The petitioner seeks an arder invalidating an election of the Board of Dirceiors, to
recount the votes of the shareholders, adding Lhe petitioner’s slatc of nominees to the
ballot and to have their voies counted by plurality with the votes already cast by the other
sharcholders. 1'etitioners allcge that they are enitled to this relief because the court
appoinfed spectal referce exceeded his authority during a meeting held on May 27, 2015,

The Second Department noted that the remedy of mandamus to compel “may be
granied onty if petitioner establishes a clear legal right to the relief requested” {Rozz v.
Nassau County Dept. of Assessment, 96 AD3d 952 [2nd Dept 20121} The Court must
apply this standard to all the petitioner's requests. Mandamus ko compel is appropriate
only wherg the right to relief is clear and the action sought {o be competled is an act
commanded to be performed by law involving no cxercise of discretion (see
generally, Muotler of Korn v Guloria, 72 NY2d 363 [1988]). Mundamus is addressed to
the discretion of the court (County of Albany v Connors, 300 ATx2d 902 [3rd Depl 2002]).

The instant petitton secks the same relief requested in the petitioner’s motion to

renew and rearguc brought in the declaralory action. As the molion to renew and reargue
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has been sfayed uniil the hearing on contempt is completed, the instant motion is held in

abeyance pending the cutcome of the contempt hearing and a determination on the mation

to rencw and reargie,

The foregoing constitutes the decision and order of this Court,

Enier:

FON, FRANCOIS A. RIVERA’
J 1 SvCa )

= 3
= =
e @
E o
P
— G
e
= o3
-
T ]
B
b =

Page 6 of 6



