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SUPREIVIE COURT OF THE STATE OF NEW YORK 
COUNTY OF NE\.\l YORK: PART 35 

x ___ .,_ ___ _ ---
In the Matter of the Application of 
NOAH BERKLEY, 

Petitioner, 

For an Order Vacating a Decision of a Hearing Officer 
pursuant to Section 3020-a(S) of the Education Law and 
Article 75 of the CPLR, 

-against-

NEW )'OJtK CITY DEPARTl'v1EN·r OF 
EDUCATION 

Respondent. 

--···----
CAROL R. EDlVIEAD, J.S.C.: 

~---
x 

l\:IEMORANDUl\·l DECISION 

Index No. 650648/2016 

DECISION/ORDER 

:Mot Seq. 001 

Petitioner Noah Berkley(''Petit.ioner") fa a formerly-tenured teacher v:.dth Respondent 

New York City Department of Education (the "DOE"). The Petition seeks, pursum1t to CPLR. 

751 !, to vacate the January 28, 2016 Decision and A\vard (the ''Decision~') of Hearing Officer 

Gloria Johnson (the ''Hearing Officer"), which found, after a sevi;m-day hearing, just cause to 

tenninate Petitioner. DOEcross-1noves, pursuant to Education Law 3020-<i.(5) and CPLR 404(a), 

321 i (aJ(7), and 7511 to dismiss the Petition and/or eon firm the Decision. 

BACKGROUND FACTS 

Petitioner '>Vas employed at PS. 33 (Timothy D\vight Elementary) in the Bronx since 

Sq1tcmber 2005, when he 'Was hired by the DOK During Petitioner's ti1ne at P.S. 33, he received 

"satisfactory" ratings each year until 2013-2014, \,\1hen ho rect.:'.ived an "'effective'' rating. 1 

1 The"HEDl" 4-tier system, whlch rates tea1;;hcrs, in decreasing order of competence, as highly et1edivc, 
effective, developing, mid ineffective replaced !he previous rnting system ("'unsatisfactory" and "satisfactory") in 
-·. '.). '"', , r , .. ,.,).') "Yl I .. ,.- .. ] ···n1'1 '" L .N ""' \: ("1 l''" '~ '11···11] '~'·F' . , ]) :w i \ (:..:.cutatmn unN §Jti ... -cl"" ail i ; see lv \; ,)ess. a1v 1 ·ews 01 I>. i, ,:t . t.u tl-.. 1. · [1,1tCPdfmey s , . 
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ln 2015, lhe DOE a:ssertcd r1-vo sets of spt.~cifications (or "charges") lmder •'·SED 27,285'' 

(Exh D-1; lhe ''Group l Specifications") and "'SED 27,977'' (Exh D-5: the "Group 2 

Specifications"? against Petitioner. 3 The Group 1 Specifications alleged that "[Petitioner] 

engaged in indecent exposure, inappropriate touching, corporal punishment, conduct which could 

constitute a crime, conduct unbecoming his profession, misconduct and neglected duties." The 

Group 2 Specifications alleged that "'[Petitioner] engaged in corporal punishrncnt. conduct \Vhich 

could constitute a crime, conduct unbecoming his profession, excessive lateness, misconduct and 

neglected his duties," 

After respondent's request for a hearing, the Hearing OfficeI convened a pre-conference 

hearing 011August10, 2015, and full evidentiary hearings \Vere held on October 5, 6, 26, and 27, 

November 17 and 20, and December 4, 2015, comprising a transcript of approximately 2000 

2 Exhibits prefaced i,vith "D" refer tc} those filed by the DOE in !he hearing, and those prefaced with ·'K" 
refer lo those filed by Petitfoner (designated as ''Respoi1dent" dudng the hearing). 

3 The references to "Student A," "B", etc., in !he charges and exhibits to identify the varying :o;tudents (see 
e:g Dedsiun at 6; Pl Exh £).,3) create cw1ft1sion in that they relate to separate incident:) that were later consnlid&t1~d 
fo;· hearing pm-poses. Petitioner utilizes several students' foil names, and includes an unredaded rnpy or thC'. 
transc,ript, which lists the childrcns' narncs (se.e e.g. D' at ! 404). To balance clarity against the need to maintain !h<;; 
children's priv<tcy, the Court will refer to the names of the di[!drnn by thefr initials. The Collrt also not(:s 22 NYCRR 
202.5, which directs that 

~'(. 1) ... u·hether or no/ a .s·etdlng orcler i.s or has been ~r'!:ouglu, .f he /}arti~~s shall 
tUJ:1i! or re.di:.(CI .1;."':0l[/tl1~'.}1tirtl f-.N:s.r."1.·atutl it~fi:.)rnzaliori in iH'J:.iers ;_'l'r.f:brnitter:l to the 
court/orj/ling . .. [C}onfideri(ia! per~;omJ! info,rrnmkrn ("CPI") means: 

~; ~ *-

(ii'!) thejli/I na1ue.:t~i(an {t~tNv/fhtnl ktl()i,1~1;r to ht: a ;-n/ni~)r~ l':')1.::..:cpl the 
lliinor(s htitit~"ls; 

12) The court .y1.1a .1polite . .. may ... order the c.krk to seal the papers or n 
pon ion· there or containing Cl-'! in accordance w tth the requirement of .se;.;tion 
2 ! 6. l of this Title that any sealing lw no btnnder ikiri necessnry to protect the 
CPL ... (empbase.s added). 
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irJa£!es (Pet 'r Exh B: ''Tr"). 4 After the '1xn-ties Drovided !)Ost-h~:aring submissions, the record 
0 • . ' • ~ . 

closed on December 28, 2015. On January 28, 2016, the Hearing Officer issued the 60-page 

Decision, \vh.ich made the follovving findings: 

1. Group 1 Specifications 

a, Group 1, Specification 1: 'The A uditorimn Incident (''Student A ''IJ.R.) 

Snccificatfon l: On or about January 30, 20 J 5, [Petitioner] 
inappropriately pinched and/or plact.'.d his hand on Student A's 
thigh. 

On or about Jamff!JY 30, 2015, Petitioner approached JJC, an 8 year-old male student, 

dming indoor recess in the actditoriurn because, unlike the other children, LR. vvas not dancing. 

Lconcia .lVIartincz ("l\fartinez"), a school aide \\>ho \Vas monitoring a group of children in the 

auditorium seated a fc1,v ro\vs behind ,LR., observed Petitioner's band make c~mtact \Vith J.R.';:; 

leg (Decision at 7). rv1artinez approached J.R. and asked him, in Spanish, to clari(y whal 

lVlmtinez. had just \.vitncssed (id. at 7). J.R .. cofffinned that Petitioner had placed his hand on the 

student's thigh, and demonstrated the nature of the contact, subsequently recounted at the hearing 

and characterized by the Hearing Officer as "stretching out ftheJ hand on [! mid-thigh and 

[pressing] into the flesh visibly" (Tr at 171 ). Ne\V York City Special Investigator Vincent J. 

Pcllizzi ("Investigator Pellizzi") subsequently confirmed the cont<icl byintcrvicvdng J.R. on 

February 12, 2015, noting that J. R. de.monstratcd a pinching motion \Vith his thurnb and index 

finger and stated that Petitioner's contact ''hurt a little bit" (Exh D-3 at 5) . 

. : Two tni.nscripts were ~ul:>miuz~d tngt:thcr ii1 the same exh ib lt, i.e., ihe IK.,aring on October l 0, 2015 
terminates <it page 404, ·is inierrnpted bya 55-page, separately-paginnted trnmcript or the October· ! 5, 20!5 h:::aring 
consolidating the l\.vo sets of spedficalions, then n.:swnes al page 405, which tnmscrihes the October 26, 20 ! 5 
hearing. Un kss otherwise noted, thb decision rcfcrcnc:e~ only the main tran~cripL 

3 
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Petitioner had several defenses to Specification l: first, that the specification could not be 

sustained because there \Vas no direct evidence regarding the nature of the physical contact with 

JJC, including .LR.' s testimony~ and second, that the contact was innocumrn. The Hearing Officer 

rejected both arguments, finding by a preponderance of the evidence that there \vas sulficicnl 

evidence to sustain the specification (Decision at 33-37). The Hearing Officer held that hearsay 

was pcrmissi blc \vhen corroborating direct testimony and credikd the testimony of Martinez that 

the contact occurred, finding that the testimony was corroborated and supplemented by the 

\.Vritten statements of Investigator PeHizzi regarding the precise nature of the contact (Decision ~<t 

35, citing 71· at l 22). 

h, Group .l, SpecUication 2: The Bathroom Incident 

Spccificatint~2: On or about January 29, 2015, [Petitioner] \i..rhile 
inside of a student Bathroom: 

(a) Exposed his penis to irnmernus students. 
{ b) Urinated in the student bathroom v.·hiie iu the presence 
of numerous students 
(c) [sic·! Immediately next to students whom vvere urinating. 

On or about January 29, 2015, Petitioner entered a students' bathroom, while students 

were present, despite the availability of a faculty bathmo1n ab<..mt 20 foet a\vay (Decision at 40-

41; Tr at 365, 1454, 1520; Exh D4a"g}. Petitioner walked past several enclosed stalls to th<..: final 

sta!J on 1J1e right (EY:h D-4d), and urinated at an unshielded urinal in such a manner that nearby 

students :cou!d see his penis .. The Hearing OfikeI credited the testimony of Eneida Vielman 

(''Vielman") who, nfter hearing seven.ii bQys laughing and yelling in the student bathrnorn, 

warned t.hc bathroo1n 's occupants of beT impending entry verbally and vv·it11 a \Vhistle, and then 

entered (Tr at 103-04, 344-45). Once inside the bathroom, Vielman personally ,witnessed the 

4 
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students standing 1,vithin line of sight otTetitioncr's exposed penis, including a stucknt next to 

hirn (Decision at 43; ?/· at 103-05, 350, 356-57). Investigator Pellizzi and ''Student D'\ one of the 

students present in the bathroon1 on that date, conoborated Vielman, confirming that several of 

the students sa'"' Petitioner's pen1s {Decision at 44-46~ Tr at 250, 262-263; Ex:h D-3 at 5), 

The Hearing Officer a!so credited the testimony of Principal Lynette Santos ("'Principal 

Santos"\ \:vho testified to personally advising Petitioner not to use the students' bathroom in 

November of2013, over Respondent, \Vho ackno\\/lcdgcd having rccci v·cd Vtffbal notice of the 

policy on separate occasions, albeit fron1 other sources (Decision p. 39: :fr at J 070- l 072: l 440-

1442). 

Ultimately.. the f-Jearing Officer rejected both Pctilioncr's factual defenses and legal 

dcfrnses--in sum and substance, that the studenis could not have seen his penis, and that 

Vielman' s tcstirnony could not be credited because she misidentified one of the students and was 

biased against Petitioner for comments he had previously made to her {Decision Dt 45-46). ln 

rcjc<;ting those arguments, the Hearing Officer noted lhe substantial corroboration of Vielman' s 

observations (id at 46). The Hearing Officer also found that Petitioner had been \Varned nol w 

t1sc the students' bathroom (id. at 39AO ). In light of the prior warnings and th;,~ nature of the act 

itself, the Hearing ornccr found Petitioncr'"s conduct so egregious that progressive discipline \V<lS 

'1.01 ··e· ,.lll!.TC'.' r1·,..[ ·'.>t. '.'1(L4·· ·l')) t, t $_ '\..._ - .,t ,'\..l.. \ ,·...-'L Ll,_ ,.. ;-' _. 

c. Group 1, S.pecificatlou 3 

.Spcc~Jittition 3: A.s a result of committing one, sorne, or all of the 
actions as '.'lpecified '1-vithin Spedficntions 1 ~2 above, [Petitioner] 
knmvingly acted in H manner likely to be injurious to the physical, 
mental and/or moral 'vdfare of the children Jess than seventeen 
years of <:tgc, 

5 
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'll1c Hearing Officer sustained Specification 3, not\Vithstanding Petitioner's jurisdictional 

objection that the specificatiGns efiectively charged and sought adjudication of a Pen::d Code 

violation (Decision at 46-47). The Hearing Officer disagreed, hoJding that the dcterndnations 

made during the hearing may have relied upun similar definitions, but did not rely upon the Penal 

Code itself (id. at 4 7-49). Though Petitioner challenges the underlying delerminations, this 

spccific<iliou is not challenged here. 

l !. Oro up 2 Specifications 

u. Gmup 2, Specffication 1 (The Corporal Punisluneut Jucident, "Student 
J.Jr> ",]· . r~ 15 
- "' , .v.; 

Specifh.·~1tiun 1: On or about and in bctv,,,.een September 9, 2014 until April 20. 
2015, [Petitioner]; 
(a) kicked !LO. j in the leg. 
(h) Punched [I.O .. l in the stomach. 
(c) Slapped [LO.] in the face, 
(d) Stated \vords to the effect of: I don't care. 

The lkarin2 Officer reJ'ected Petitioner's art!ument that the chan>es \\.1ere 
~ . . ~ 0 

unconstitutionally vague for failure to set forth specific dates of the incidents. The He<.u-ing 

Ofiicer found the !ack ofspeciiicity a "significant weakening factor'', but ultimately found that 

the record contained addition<.\! rdcvant fac!s \\'hich prevented the charges from being 

unconstitutionally vague (Decision .at 50). The Hearing Officer uphdd specifications 1 (a) and 

(b), but did not find any evidence to substantiate specifications l (c} and (d) (id. at 52). 

The Hearing Officer cited the direct testirnony of ilvo sn.tdcnts: the student victim, LO., 

and an ev>::r1.vi1ncss classmate, Student X. At the hcarin2, LO. testified on1v lhat the allegntiuns ,., . '-'· ... ·-·' 

she had.recounted to her mother, the basis for the four allegations in Spt~cification I , \Vere the 

's· ' ·..,I' .. l ···- ' .. " ' '". . . ·1· - ··7) · . tmlcnt :.: " is: l( cnl!l1CG as ".::il~ioem h m tl1c tn1n:;rnpL ( r <·it .':l(i , . 

6 
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truth (Decision at 52~ Tr at 515)." Because l.O. did nol specify what she told ht:r 1nother, the 

Hearing Officer concluded that there \Vas no direct e\ridencc that Petitioner slapped LO, or told 

her '''I don't care." 

Ho;vcver, the Hearing Oilicer f{)lmd corrobon1tion for Specifications l (a) and (h). 

crediting Student X's testimony· that Responcknt "grabbed l.O. 's ann softly and put her back on 

the rug'' (Decision at 5 l, citing Tr at 59 l) and finding that the record contained e'videncc that 

Petitioner physically contacted LO.'s leg \Vith his flx1t (Declsion at 52~ Tr al 516-18} The 

Ilc3rlng Oflker also credited the staternents taken by Assistant P1incipal Ceara of Student Y, 

\Vho did not testify at the bearing. 7 Student Y's statement asserled that Petitioner sometirncs 

"grabs the arms of sh1dcnts hard and they say 'ouch''' and that Student Y observed Petitioner 

grab !.O.'s arm, and punch heron her stomach (Decision at 51, citing f!):h D-13), 

The Hearing Officer nbo JIJuud that progressive discipline was not required in the case of 

corporal punishn1ent Ho,,vcver, though specifications l (a) and (b) 'WCrc upheld, the Hcar.ing 

Offict:r found that there!atively vague tirncframc, lack of direct evidence and "less than strong 

1. · i i'· " · 1" ·• · ··• ·• • 1 . I! 1 ~ . ' l ! ' cvci o; !1carsay-- corroooranon "cloes not rise to tl1e suostantia . eve ot evKience t 1at \.vou. G 

support a tenninatiorl" (Deets/on at 50). 

b. Group 2, Sp.ec(fication 2 (The Corpoml Punislvuent Incident, '\Stude11t 2B'') 

Specifica!ion 2: As a result of committing one., scnnc, or all of the 
actions spt:cified \Vi thin Specifications lsicJ l above, l Petitioner] ktiowingly acted inn manner 
likely to be injurious to the physical, mental and/or moral ;.velfrire of a child less thun sC\entcen 

--··---------------
6 The Decision actwd fv cites ti<w;e 575. but tlfr.; .mmcars to have been 1rn error. becaL1sc the reicvmit iwrtit)ll ., • "'"'· . . .• f 

of"Siudc11t 2B"/l0.' s testimo11y (identified as "Student A'' in the tnm~cript) take pbce on page 5 .l5. Page 575 
transcribes the testimony of a different witness. 

7 Assistant Principal Castro prcp;:ucd the repnrt coniaining those srntements, and concluded that the 
lllkgatio11s were substanti<lted (Tr at 872; Exh D-i 3). 

7 
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y1:ars of age. 

The Hearing Officer decided this specificalion identically to Group 1, Specifieation J, 

finding that criminal statutes could be used lo guide the drafting and decision of specifications, 

and that teachers could be disciplined for conduct that t:odd be considered a crime (Decision ut 

Petitioner challenge foe underlying determination nwdc on this specification. 

c. Group 2, SjJec{.fication 3 (2(112~2013 Latenes~) 

S.p{~cification 3: During the 2012-2013 school year, the 
[Petitioner] \Vas excessively !me on ten ( l OJ occasions[.] 

The Hearing Officer credited the testimony of Debra lanicllo, PS 33 's payroll secretary, 

w·ho verified the accuracy of Petitioner's time cards (Decision at 56: Tr at 647, et seq.). Based on 

lhis determination, the Hearing Officer upheld this specification, "\Vi th the exception of'the 

btcncss on February 5, 2013. (id). The Hearing Officer found that petitionet \Vas unfairly 

charged as late on February 5, 2013, and should have been permitted to use leave time, because 

although he called in sick, he \vas asked to come in later if he idt better, and he did {id.)." 

d. Gtoup 2, .)/1ec(ficarfrm 4 (2013-20 I 4 Lrtlenes5) 

Snr£.L(i.@.1Jou 4: During the 20lJ-2014 school year, the 
[Peti1inncrl \vas cxccssi vc!y bte on eleven ( 11) occasions[. J 

Of t11c ~'.leven aikgRtions oflat.eness,, the [fearing Officer upheld nine and disrnisscd t\VO 

for NoveH1ber 6, 2013. and January 24, 2014 (Decision at 57 [dismissing sub-specification 6 and 

stz~ting "Nurnber 5 is also dismissed"; Tr. 7H7-708Jl. Specifically, as to the November 6, 2013 

alleged lateness, bo!h numbers, "7'' and ,;2," \NCrc noted on the 1 in1~~card, and pcti tioncr argued 

g 'The /\yvard section of the. L1eGi.s.io.n sustains s·pec~ficatlon 3~ ho\ve ver: \VHhout n1cntfon of the c .... ~ct:pt.J:on ·of 
the !a!enc~s on Febrma-y 5, ::ti U (id m 60). 

8 
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that he \Vas tvvo, nol seven, minutes late (after 8:00 a.m.). According to respondent's payroll 

secretary, '"Someone clocked over il, but it's a 2." (Tr. at 707-708 ). Further, the January 24, 2014 

lateness \Vas "dnc to tnmsil, c1:". at 806).9 Nohvithstanding, lhe .Hearing Otricer subsequently 

statt~d that Petitioner \Vas absent JO tin1cs during the 20I3-2014 school year, and the subsequent 

Cnndusion./Award section sustains the entirety of SpecificatiCJn 4 \Vilh only one exception: sub-

specific.ation 6 (Decision at 58, 60). 

e. Gmup 2, Spec{flcation 5 (2014-2015 Lateness) 

SpcdficatiQ!L~: During the 2014-2015 school year, the f Petitionerj 
\Vas cxcessivelv late on ii.He-en q 51 occasions[ ._1 

.... \ ) I. j 

The Hearing Officer upheld thirteen of fifteen instarn.:cs of lateness~ the dates he wns !ate 

on May 18 <md ivfoy 27, 20 l 5, \Vhcn Petitioner bad n1edings \.vi1h school adrninistrnl.ors, were 

dismissed (Decision at 58, citing E.xh R-5). 

lf L Hearbtg qfflcer .. 4ward 

Based on the findings detailed in the Decision; the Hc:arlng Officc.r denied Petitioner's 

motion to dismiss Specification 3, 10 and found just cause for Petitioner's tcnnination. 

JV. Petition tnuf ('ro.\;_\·'"1ti{Jtion to Dismiss 

Petitioner subsequently filed this Petition, stating thri:c causes of action: first, that the 

Hearing Officer exceeded hei· pm\Ier and issued a decision tlwt \Vas irtational,arbitr<11')', and 

canricious,' s.econd, that the I-karinu Officer violated Petitioner's constitutional and s1_atutorv 
~ • • ... 1• • • • ., 

rights lo due process of l:wv; and third, that the Hearing Officer irnposed a penalty Urnl shock;; the 

"According to the Hearing Oflk-er, ten in!;!ai1ces of htencss comii!utc a viofalion of the Clrnncdlor's 
regulations (Tr at 639). 

"J " The Hearing Onlc~r did not specif\ whether she WH5 rdc1'ri:·ig to Grmip l or 2, but that omiS>ion docs not 
ilpjlcar io have iwcnc~1allengcd by l\.'ti!iont:r. 

.(} 
·' 
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conscience and i.s excessively harsh. 

Petitioner supplements these causes of action in his memorandurn of lmv, arguing: fir;ol, 

that DO E's failure to specify the date of the alleged corpornl punishment in Group 2, 

Spt~cification I deprived him of due process~ second, that the Hearing Officer's reliance upon 

hearsay testimony io support her findings in the corporal punishment incident violated 

Petitioner's right lo confront and cross-cxarninc 1..vitnesses; and third, thnt lhe llcaring Ofll.cer's 

findings as to the bathroom incident, the corporal punishment incicknL nnd Petitioner\; 1dkg1.xl 

pattern of tardiness \Vere not supported by adequate evidence. \Vith respect to Petitioner's alleged 

tardiness, Petitioner argues that the Decision's discussion does not nrntch its conclusion, i.e., tbe 

discussion concludes that certain instances of lateness should be disrnisscd, but factors them into 

the condusion nonetheless, to Petitioner's detriment. Petitioner also argues that the He<:tring 

Officer's findings are arbitrary and unclear, or ignored Petitioner's arguments, and attacks the 

Hearing Officer's conduct durinf.'. the hcarirHL 11 
~ ~ -
ln support .of its cross-motion lo dismiss the Petition, the DOE ~irgues: GrsL that the 

li.mited standard for revk'.\.V of arbitration a\;vards, even in the case of mandatory arbitration, 

requires only that an arbitrator's decision be rational: second, lhal the Decision \Nas ratiunal, and 

that Petitioner's arguments to the contrary fail to demonstrate thal the Decision \.Vas not rational 

insofar as Pl'.titioner challenges only the tmre\''lt\v;,ible credibility findings made by the l-kn1ing 

Officer: rhinL that administrative proceedings permit hearsay, and that in an.y event, the Hearing. 

0.lliccr's findings used hearsay only to corroborate direct testimony; i(>urth, thal the foihn\.: of the 

Spc-cificnt1ons 10 listr1 speciCicdate fr)r the corporal punishrncnt allegation did not deny 

10 
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Petitioner due process bemuse they \Vere sufficiently· specific, and that even if they \Vere not, an 

arbitr:ttor's misapplication of the hnv 1s not a basis for reversal: and iifth., that the penalty did not 

shock the conscience. 

ln reply, Petitioner argues: first, that the DOE mischuraelerizcd certain lcslirnony as 

providing adequate notice of the corporal punishment .incident's elate; second, that the Decision 

lw::ked, and that the DOE has stiH not provided, SL1fficie11t non-hearsay evidence suppmting the 

corporal punislunent allegations; third .. that the Hearing Officer mischaractcrized the Petitioner's 

conduct in the bathroo1n; h'1ttrth, that the DOE does not address Petitioner's argument as to the 

tardiness specifications; and fifth, lhat no Ans\ver is necessary if the DO E's cross-rno\ion lo 

disndss is denied. 

In frirthcr reply, the DOE argu\:\S: first that Petitioner has slil! failed 10 meet hi::; burden of 

dernonstmting that the Flearing Officer's decision was not rational, purticufody because of it,:; 

reliance on certain rmdisputcd facts such as the existence of a separate f-Kuhy bathroom nearby 

and Petitioner's choice to forego c !oscd stalls in fa vorof unobstructed urinals; second, that the 

lkarinl! Officer's finding that Petiticmer's misconduct in the bathroom could, bv itselL merit 
~ - . . . M • 

termination render any other errors {including the corporal punishment or tardiness 

specifications) irrelevant to the A\vard'.s validity:. third, ihal Petitioner foils to den1onstrnk. by 

c.!ear and convincing evidence, any rniscunduct by the Hearing Officer; and f0t1rtiL th<~l tbc 

Hearill£ OHicer's findini!S were rational and :;u1mortcd bv lh(; record, 
~ ~ - ~ -

D ISCl5SSI ON 

I. .Petition to vacate arbitration awat1J 

"Education Law ~ 302(\,+t[S] provides that revie\v of a bearing officer's decision and 

[* 11]
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mvard is limited to the grounds set forth in CPLR" § 7511" (Roberts v Department iJ./Educ. o( 

.-, ..... ,,} .. 4~11,1· . ..,JI''('"···\· .,.,_,-,.r.-,..,_!'87 [S C' N"\'('· ')'"'!4] ' 1· Cay t~/ i\'. -., ··) ""'1sc _}( . .:. JO(F }, J l'-i i ~.)C ~ , • up t, l' i _ounty .:.V ' ; sec a.i.w 1 /H·eu I' 

1V. V C Dept qf Educ, 43 tv1isc 3d 1215(A), 990 NYS2d 436 [Sup Ct, NY County 2014] citing 

Lackmv v Department o/Educ. ()fCity l~/'N. Y, 51 /\D3d 563,. 567 [1st Dept 2008JJ. "Under 

CPL.I\ 751 J, an av.--ard may be vacated unly if (1) the rights of a party \I/ere prejudiced by 

co1Tup!ion, fraud or misconduct in procuring the <nvard, or by the partiai!ty of the arbitr:1lor;. (2) 

the arbitrator exceeded his or be.r pmvcr or failed to make a final and definite n ward; or { 3) the 

arbitration suffered frorn an tmv-i::.frved procedural defecf' (Robens, 45 rdisc 3d 1206(A) citing 

!Jacket! v Ali/hank, Tiveed, lladley & A1cCloy, 86 NY2d 146, l 54-55 f! 995)). The Court turns 

first to the due process violations alleged by Petitioner, because they allege defects that go to the 

ht:art of the proceedings themselves. 

\Vhcrc, as here, the parties arc subject 10 compulsory arbitration, "judicial scrutiny is 

stricter than thal t"i-x a dcterruination rendered vvherc the parties have submitted to voluntary 

arbitration" (Aschv . Y.C. Board/Department ofEduc., 104 AD3d 415, 960 NYS2d JU6 [lst 

Dcpi 2013] citing;Lackow, S 1 ADJd at 567). "The determination must be in accord \Vith due 

process and supported by adequate evidence, and must also be rational and satis1}1 Ilk~ arbitrnry 

and capricious st:rndards ofCPLR article 78" (Lachnv. 51 AD3d at 567). A § 3020-<~ decision is 

supported by adequate evidence \vhen "'there is a. n.1tional basis in fthc \vhole record] for the 

findings of fad supporting the fheming oHiccT' s ckcis!onj" (Carro!/ v Pirlcle, 296 AD::d 755, 

·;rsG f3d Dept 2002] ~-sec also Pritn:ipe v 1V. YC Dept. DfEduc., 94 AD3d 431, 437 fl st Dept 

-i-o' '" !'"'· . . -,l-l ·;,.' v~ . ·') .- _, ['I' l .... -, I- 1 , • · I . l . l ' ' ' ,;. ,.L,'.j, ({./(}, .~ H i _1(! ':. ().) . '--'-! .::_ c,cc1s1on must _w rn accon \Vlh Gue process, n(1ve an1:qu:11'; 

cvidentiary support, and cannot be nrbitrarv. canricious cir inntionali;'. 
of • ·,, • .. 

12 

[* 12]



14 of 28

A. A lle.ged Due Process t 7olationsl1learing Deficiencie.\· 

1. Fidlure to Provide Adequate iVolice (~f'Cmporai Puuishmelll 1ncident 

Petitioner cites to Ronga Ii l·/ew York C'ity Dept. of Educ. ( 114 AD3d 528 J 1st Dept 

2014]) to argue that the corpora! punishment specification is deficient because it provided 

inadequate not1ce of the charge, and therefore deprived hjm of the oppor1unity to prepare an 

adequate defense. 1-lovvevt:r, Rongci's factual recitation on this issue is sparse, and tli(~ iVi'Ji/e i' 

Kelly, (79 AD3d 406, 407-08 [ l st Dept 20 l OD decision cited by the court in Ronga, explains the 

contotirs of the notice requircrnent in administrative hearings as broader than Petitioner's 

interpretation. In H'olft' i; Kel(v, the First Dcpartincnt found that certain spccitkations ug:unst tbl' 

petitioner, a police ofiin:r, \Vere impennissibly vague bcc~rn~e they em;h alleged rnuHipk, 

discrete disciplinary violations over a period of2 years, but d!d not spcci(v the dates of the 

violations. This violated the petitioner's due nroccss rid1ts because the charges were not . - ~ 

''reasonably specific, in light qf'dl the relevani circumstances" to icdlow tl10 petitioner lo prepare 

an adequate defense (id, dfa1lng;uishing Afaner <.~/Block v Amboch, 73 }fY2d 323 f 1989] 

[emphasis added]). Notably, hoi,vever, the First Dq1<:1rt1ncnt did not find that the third 

specificalien, which alleged one instance of pc1jury '\m or aboul and betvveen April 23, 1998 and 

December 17, 1998'' ,., nn 8-month \Vindo\v, similar to the one alleged here - \1iob1ed the 

petitioner's due process tights UVo(li: .. 79 AD3d at 408). 

The IVo(/i: decision (and, by extension, the Ronga decision) is iliuminatcd l\.irthcr by 

!Jlock, (73 N\'2d 323.), wherein a registered nurse faced administrative IJroceedings al lct~ing 
• .. 1~- ..._, oL,, ._,_ 

various forms of prnfossional misconduct The Court of Appeuls noted that the respective 

guarantees of due process in criminal and ~1dministrativc proceedings are nol identical; 
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specifically, fair notice to the respondent in the Ci.)ntext of Education Lmv and Ad1nlnistrati ve 

Procedure Act 1)rocecdin~s does not recmirc the same six:cificitv as those under the Criminal 
~ ...L • .... 

Procedure Lnw (see Block, 73 NY2d 332-33, co.rnparing CPL § 200,50, 200.30 ll'ith 

.Adrninistrativi;; Procedure Act~· 301 [2] [d] and Education Lnv § 6510 [l] [c]). Stated another· 

\vay, the graver consequences of criininal proceedings, as well as lhe added consideration of 

double jeopardy, demand greater spcciJiciry in the trimin;J! charging document (id.). Conversely, 

"in the adrninistrative fim.1111, the charges need only be reasonably spec{lic, ln light o/a!l the 

rdevant cir1._:wnstances, lo apprise the party \d10se rights me being dctcnnined of the charges 

against hirn" (Block, 73 NY2d at 333 [emphasis added]). 

Thus, the use of "general tim.e periods" alone does irnt viola le due process, provided rhat 

the charges appdsc the respondent of the allegations and a!low for the preparation of nn ackquate 

-i .. ··•>' ' ..,,.. N·\r) I "''"' I 1 <.,. .--\·· } .. ') 1 ·- . r·)"' l 1''r:: 1('·-' r1 ... " zielensClhtoCK, J."!l'1~,c at.)xi:seeasoirroyo1' .ilJ'(~/Ji. •. ,.:...:t)i\1 . ..::c ov, 0/ t Stlkpl 

1997] !Tailing to provick n101\.' precise dates not in bad foith \.vhcn: numerous ~md extensive 

inv1:.:stif!ations occurred befbre charoes \Vere Hnallv filed ~md \\here one complaininu; 'INitness "'-·' . . c ... .~ 'I..-

delaved filing• a formal comp.laintlt When an alle{Led time rx:riod is not faciallv unreasonable, the 
"' . . .. . _J,1·· . ........ . t J 

rcqttired degree of specifo:ity is to he determined by reference to several factors: whether a more 

precise date \Vc\S known or should have been k11own, the age and intdligcncc of the victims und 

\Vitn.esses, and the nature ofthc otTcns(~, including "vhether il is likely to occur at a specific time 

290, 295¥296 1198:41: People v KeindL 68 NY2d 410, 419 ! 1986!}. 

An1;lvi11b! thoscurinci1·1lc~:; to the focts here nciitioncr faikd to establish that lhe chan~es 
~· •• ._... • . . • .L ..... 

violated his due process rights, as they contained th,;; requisite specificity in Ught of the relevant 
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circumstances, to place Pcllh:n-1cr on notice of the all>.>.gmions and alh)\\· for the adequ~1te 

preparation of the defense. Specification l of Group 2 alleged several instances of corporal 

punishment ;ind a verbal statc1ncnt approximating"! don't care'' to\vard a student between 

Sep!cmbcr 9, 2()14 until Apri.l 20, 2015 - approximately the same length as the upheld charge in 

!Vol/(' (79 AD3d at 411). 

Petitioner also rccei vcd, sometime before the hearing, an investigative report which 

contained several relevant documents that should have apprised Petitioner of the conduct alleged: 

student statements regarding the alleged corporal punishment ~1 "corporal punishn1enl intake 

form,, noting that on /\ pri I 20, 2015, the uwthcr of LO. reported th al Petitioner had ''pi nchcd and 

punched'' LO. in cbss \Vi thin the prior \NC Ck (Ti· m 1498: 18; l 50 l : 18: E'Ch D-13 a! Hi r"I 

tmdcrstand that tb(.~ statements have been provided for lhe limited purpose of responding to an 

aHcgution that \1;.-as rnade agninst me''J). 12 

These documents inject additional ''rdcv'<lnt circurnstances" that, combined. \\11th the age 

and lntel!lgcncc of the victims and witnesses tymmg ch!Idren) and irntur;;.'. of the offt'.11St\ support 

the conclusion that the churgcs \Vere as specific tis possible under the circurnstances, and Thal 

Petitioner had sufficient time and knowledge of the a!kgation.s to prepnre a defense (see cg 

Downes v Klein, ! 5 f'vlisc 3d I l 41 (A I [Sup Ct, :N'r· Counly 2007] !''From th1;: exchange or 

n1;.Herials prior to the hearing_ it \Vas dear vvhat the issues \.VCre"j). 

;2 A document ihnt ;1p1x:;1rs io ha.ve been signt:d by Pei [lioner on June ), 20 J 5 acknowledges rccth-'!ng 
student statement:>, but it is u11de<ff \Vhidi ;;1arcmen!s .. m whi:.the1· P(~tihorier i-ec(.'.ive<l th~'. fi.t!l ilwe~tigative rz:porl on 
.hrne 5 (fii:h D-I3 at I OL ln <lny event, fo0 Hearing Ol'fo::.cr ordcrd the pi"t>drn;iion of tl1ese documents nt the pn::­
hei~T1,ng confcrcnci:.~ on 1\t~gl~~;t 20, ·20 l 5! n~~::.dy: .n-vo 1nonths befi:.ne thl~ irdtl.at he.~u-ing. dHt0 on t)c~obcr 5\ :~o 1) ~ 7>· di 
7, et seq,.), f.)(}F .di-(1 not obj.ect to producing. ~hos·~~ dot.Ln11cots~ Petit~·On0r docs B(.1i. deny n:::ccivi.ng thl'.tn~ 11nd 
f\:titioncr did 1:0.t object to their intr0ductizm al the ikoiring(or their u9:: llOW). ludctd, Petitirnic:1· fried ;ii! of file 
exhibits rc!1ed upon here by both pnrties, inchiding those \.vith :1 "!Y" pn::fix d(:110tink; ·'Depannieni or Lduuni,m" 
exhibits 

15 

[* 15]



17 of 28

/\ccon.lingly, the Court finds that the Corporal Punishrncrn speci tication (Group 2, 

Specification l ), and tbc hearing that eveniual!y subsbntiated a portion of it, did not deprive 

Petitioner of due pmcess. 

2. Jlearsay 

\\/here specifications arc supported by consis!cnl siudent slakrni:.'nLs (even ~ms\V0tT1 

staterncnts) and corroborated by administrative investigation including consu.hation \vith those 

students, hearsay evidence can be the evidence of <rn adminisi rali ve dctennination (Colon v Cii_v 

<fN. Y Dept. o/Educ, 94 .AD3d 568 i 1st Dept 2012]). This is particularly true when: a pdition1;.~r 

has acknovdedged the incidents, \Vhik offering dilforing, urn:orrobornted exculpatory ac;..'01.mts 

(id.). A hearing officer's decision to credit the corroborated hearsay si.alemen1s amounts tD a 

''J'!'·r,· l.,. ·1 1 · l"' · ··1···1·) I ''}'{···'J'l''') ·r:· crem Jt ny ;mm ng, \V ncn is cntJt Cti to c ekre.nce (n .. , cnmg .. oug.os v :'v. . .. x iL cpr. of ,:auc., 

87 AD3d 856, 857 [1st Dept 201] .l). /.\ccordingly, to the cxlen! that Petiiioncr argues that the 

Decision is invalid because manv of the !indirnr.s rest exclusivelv on !1nlrs<ry, that an:',urnent is 
~ .__, T' '!; • • ~ 

rejected, The sufficiency and particular fiicts ofeach finding <u-c addressed further belmv. 

3. ll.fartinez 1'estlnwny13 

To the extent that Petitioner also argues thut the Hearing Oilice.r improperly compelled 

school aide Leoncia lVlartinez. to tcsti1~y in Engli.sh (Pc::i 'r A-lenw c:fLaw at 4), Petitioner 

in:.properly raises this issue lwrc for the fir.st time (Adolphe r New Vork City Bd of Educ .. 89 

AD3d 53:2, 533 [1st Dept 2011 J). In any event, \vhcrc a \\'itncss clisplays a suffic.ien! ability w 

undcTs!and and speak the Eng!lsh language, the lack of an interpreter (or sporadic !nterprdation) 

docs not constinrlc a lack of.Jue process-----e~.;pecially \d1crc the clrnllcngc is belated (Sirolo v 
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'j. '">t'4Al'J''d."'-~fl 1-.. jl··rin1 ··- u ' " ''f·"r'V'>j''~-·--, ..,,-·,,--,N"\H''J. ,. ammons, .::.ff ,, "-- y::; ·' _ st ,_Jcpt I'-:;'I , carng i eopie v 1cw1w.\', ..:::d l" _( ..:.( l. r .:., .HJ~1 1: _1 -JL( 

906 [1970]). 

There is also insufficient ev1dence that the Hearing Offo:.:er, as Petitioner nsscns, "insisted 

that f-.'lartinez deliver her lcstimonv in English" f PCI 'r AfetmJ 0 1-t Law at 4, cilinv. Tr at 168 ). Ulven .,,. - - .... ~ . c.- < 

that none of Pe:.tition.er's objections below related to interpretation concerns, that Petitioner's 

counsel quc·srioned l'dartinez in English (7>· at 166:3 ), and that l'vforlinez spoke to the investigator 

in English {Tr at i 75:4-8), it appears - and eYidently appeared to those al the Hearing -- that 

rvlarLi.ncz \.Vas proficient in the English language. \Vhcre Marline1. had difficulty, the inkrprelcr 

\.VUS there to <0tssist her (Tr at 166). Accordingly, lhc failure of !vfortinez to testify in Spanish did 

nc}t deprive Petitioner of due process. 

/\ petitioner seeking lo prove mbitn~wi- misconduct or 1xirti<dity must do so by '·dear and 

. • --, ~I ·~, }' ,., ,,., ' ' '1 '-' \l)~ J • 0 4 ··1 [') "().'7].) ''I'l convrncmgproo.t {hiONm v N. ·.c. ,.r. /iuln., ·1-.::i l . .:iU 4d, l st ept :"- \.!. _." 1C mere 

inference ofi1npaniality ... is not sufficient tn '\Varrant interference '>Vith the arbitratqr's tl\Vard'' 

r 1"' ·· "~ " 1'· J 1 .. · 1· "' • !'. ,..-, ' 1 ° I '\l)').-1 4· ·1 (~ ,..1 ·19 [ J ... t '!)· .,,. t 1wr·111 \- \0.\t .. t· , .•.• L!Jl- .-f ,.)' C\. ,_{ .. , ,--, . r . ~-~! ,--,, "t ... - _ :,, _ l'.Jl 1 .. -<:·.~ _... 

Petitioner fails to rnect his burden. There is inmkquatc support, for exa1npk t(_;r 

Petitionl'r's contention that the Henrinr~ Officer fell aslc(:!) or, if that occurred. mw objection bv 
IL,... • • ' ,.. •• • .,. 

counsel at that juncture (Tr at 797 ). 

Pe1itioner's rcmainin2. challemws to the Flcaring Officer's determination are ad holninem 
{o.'....C ,_.. ..,__, 

attacks upon the Hearing Officer's crcdihi!itv, mid bv extension her credibiiitv findinf.!.s. . . "~ ,•' . ..... ... ~~ 

Petitioner clrnrncttri1cs the Dec is.ion ns ''smuv,'' (Pct 'r /demo ofLuw at 19): sarutstic::dlv SlH2.~csts .... ' .. .. ... .... .. __.. 

·------------
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- in response to lbe llcaring Officer's rejcction uf Pctiliuncr's argument that an urgent need to 

urinate nccessi1ated his l'ntry into the bathroom .-.-that "[l\:titinnerj shuuld havG stoppL~d by his 

urologist to rneasurc his bladder cap:>cit1·" (frl at 19-20); and makes various orhcr flipp:mt 

remarks thut address the i.}uahtv of the Hearing Officer's \.\·Tilinf!, (id at 2, fn 2). \Vhatever the .... \....· ....... .... - ~ 

merit of these contentions, Petitioner cites no authority establ1shing that such actions may net as 

the basis !()r reversal of an arbitrator's decision, or thnt they demonstrate partiality on the part of 

the Hearing OJficer. J'v'forc irnportamly, Petitioner's nttac.ks ignore :t.morc important poinL and 

one \.Vhich weighs more heavily· here: the Hearing Officer's llnding:s are supported by the 

extensive n~cord .. 

C. ,.frbitrator's Substanth•e Ffodiugs 

\Vith respect to fact and credibility findings, courts cannot substiluk !heir judgment for 

that ofa hearing officer vd10 had the opportunity to hear and see \Vitncsscs (see Cify School Dist. 

-- / c··.,.. · · .~,. 1 ' 1 r (-. .. 7~· "l_J. ·~ .. 1 1·-· 4~t·' [·1 D '1('1 'J] ·r· r·..., Nf''." l 0 1·""' ''1.-J1 ll o{ tie . . tty O.f i 1. l v 11::.c ;raluun, , .'.'.lh. _'1C144), · :i / . st . ept Lt .t., qfid, .. 1. r ,}( 7. / l"-t.· .. ). 

Thus, the credibility determinations nf a hearing officer arc entitled to deforen1;~e, even where a 

nartv seeking to vacate a ~ 3020~a decision di:frms lhat there is evidence which conflicts \Yi th the 
.!J _,. ...... ••• 

11,,· 10111· ?>.·· ,,. ,, JJ. ·1 · r 1;' 1 ,. ""t. ·\J-)·"' ·J ·~n1 7~1(1 f'.H I-)-· ·it ·1("t(kl·l·l LC}.,\ -- . ·' .• ,{,,.(_. J > U. {~,- 1~{,l/t,., _, .t. _ ,\[ J,,,_, I, .-l•. <.Oj .• ~.>, , 

Ultimatelv, the 11artvchal!engint{ an arbitr~1lion detcrnrination has the burden ofsl:n>virn.i , .. - . ...... . ·(.....' ....... .__ 

Hs invalidity (C'oso v Co//ey, 41H\'2d153, 159, J9l NYS2d 88, 359 NE2d 68~1 [1976]). Based 

on the submissions, Petitioner fails to establish <1 basis lo varnte 1he Hearing Officer's Decision. 

1. /luditorium Incident (Oroup 1, 5'pec{.ficatiou 1) 

The Hearing Officer's findings substantfating this specification are based rationally upun 
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lhc record. School aide T'vfartinez testified that .she observed Petitioner's hand contacl J. R.' s thigh 

on the date in question (Ti· i:lt 17 ! ). Investigator Pel!izzi also testified that he confinncd the nn\urc 

of Pctitione.r':" actions hy i11tervicv,."ing ,LR., noting that .LR. demonstrated a pinching motion with 

his thumb and rndcx iingcr and stated that Petitioner's contact "'hurt n little bit" (Tr at l 22:. Exh 

D-3 at 5). Accordi11gly, the Court finds that the Hearing C.Hfo.'cr's findings as to this spcciftcation 

>Vere rational and nol arbitrary or capricious. 

2. T1le Bathroom incident (Group 1, S)Jec{fication 2) 

l . ' , ..J ] 1· l , ·c·)<'f" , ,. r J - 1 . ' Amp c cvwcnce ex1steu to support t ·1e :: e<lnng , u icer s lHlCE H1gs aff· cone usion mat 

Petitioner acted inappropriately by entering a student bathroom, \Vhi.:rc students '"'ere pn:sent, and 

urinating within viev.,· of the children in such a manner that his penis was cxpos<:d (Decision at 

39-46). 

Petitioner testified to having hee11 admunishcd regarding lhe use of student bathrooms (fr 

at 1445), and admitted that an adult bathroon1 \\as about 20 feet a1vay (Decision nt 4\t citin,u, h 

\it 1520), a fi.;c! c-LH-roboralcd b)' Sllbsequen{ investigation (Decision at fo 9, citing Exh l).,3 at 2). 

The Hearing OiTk:cr rejected Pclitioner's explanation for his alleged CffH::rgcnt use of the 

bathroom, that the aduh bathroom vvas always locked (Decision at 41, citing fr at J 519). The 

Hearing OJTker noted that Petitioner could not recall verifying tbal the adult hathroorn \Vas 

kKkcd on the day in question, and that l\~titioner did not dispute \Valking past several em:los~xl 

staUs before t1sing an unobstructed urinal (Decision at ·12, citing II- at. 14 71"72J. 

Additionally·, school <lide Eneida Vielrnan clcscnbed the scene in the halhroom: lhaL as 

rdi:;'.Vcmt here, there \'Vere five students present in the bathroom \Vhcn she entered, ai k<:tsl some or 

\Vhom viho could see Petitioner's penis Cfr at 355-57). At least one or those students \t'.stified to 
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sct:'.ing Petitioner's penis Cfr a! 262), and multi pk students confirnH.:d the same to cm investigator 

\Exl,i n-3 at 2). 

tvk1re importantly, the Hearing O!Tice{ s choice to credit the testimony of others over 

Petitioner are not snbject to reversal under CPLR 751 l so long Ihc record demonstrates tbnt the 

Hearing Officer's decision \VJS rationaJ (see Cipolloni, 83 AD3d at 544, citing Lackon· 1•. 

/} ... ,,.1 .. ,, i <"[,' i,, {.· , .. .,n .. ,,."!'''\. r,. .. ,.l., .r'/\' v )-! .\']Y' ! s6·~ ···c·'' g:;;.c; Ni"""""J.-t .:::1 i l "l. 1·)~'t . :.:1H,,· 1Ji1:.n. 0,1 -~·t.,...1c. .,,), u(h,, « ./ ('.1 ,_ r J.• u.1 n.)., :· ... .. >C •. '-·.) )o, t - : i · .i .).c..u •..• :. ;_ ~ .. e1J. 

200SJ). Based on the above, the Court finds that the Hearing Oflicer's decision as to this 

specification \VH.S rational and not arbitrary or capricious. 

3. Corpornl Punishment Incident (Croup 2, Spt.'.dfic~ition l) 

For similar reasons, the Courl finds that the Hearing Officer's substantive finding;; 

upholding sub-specifications l (a) <ind (b) · that Petitioner kicked LO. in the. leg and punched her 

in the :stomach - also find sufficient s1.1pport iH the record. i.5 

\Vith resr)eel to stib-snccification 1 (a). LO. testified that Petitioner us<X! his foot w ,t ... . . \ ·,, 

'·frwcl'e] me to go W the end of the cuhby and sit down" (Tr tll 515:20). \Vhh respect to sub·· 

specifications l (a) and (b). the Hearing Officer noted t!rnl 1\ssistanl Principle Castro's rcporL 

prepared after Assistant Principle Ceara intcrvievvcd student witnesses, substantiated the 

allegations (Decfsionrrt 5 L citing Tr at 855, 932). For c:~atnpte, another student inkT\.lC\.\(.:d by 

Assistant Prindpul Ceara \Vitncssed Pctitinner punch LO. in the stomach (Exh D--I3). "' 

Accordingly., the Court ~dso finds that the Hearing OfTiccr's findings as to this spec:.ification were 
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rational and not arbitrary or capricious. 

4. Tardiness Spec[!icalious (Group 2, ... \'pecijications 3-5) 

Though the tirnccard entries justifYing the tardiness specifications were verified by 

payroll secretary Ianniello (Decision at 56, tiling J:,,. at 644, et seq.), the Hearing Offr.'.:;::r's 

findings with respect to thc::ie specifications arc inconsistent------a fact \Vhid1 the DOE dues nut 

substantively deny (Pet 'r Rep1)· at 6; DOE n~t;ly ;:1t 7)_ Atihough the Decision docs not pr~~cisl~ly 

state \Vhich j)o!icv this violates. then.~ arc several rncntions of cxc("Ssivc lateness: one in the . , 

annual b<.rndbooks provided to teachers (J:,\hs D-18 at 100; D-22 at l 09), and in Chanc(.~l!or's 

Regulation 601 [ 4] [el and f2] fb] (Exh D-6). Petitioner docs not explicitly challenge the !-!earing 

O!l'iccr's designation of 10 instances of btencss as "excessive.'' 

\Vith respect to Specification 3, the Hearing Ofli.cer confi:rn1ed 9of10 irrntances of 

lateness with the cxccp1ion of February 5, 2013, for ·which the II caring Officer found thnt 

Petitioner should have been pcnnincd 10 use leave time. ·rbis 'vas inconsistent, !xnvcveL \-\itl1 the 

A vvard _sediun of the Decision, wh_ ere the Hearint~ Officer sustained the entirety of SJx'ci i!cation - -

3 (D-ecisim1 at 60). 

For Specification 4, the Hearing Officer upheld nine of eleven instances of tardiness \.dth 

the exception of tvvo on Novernhcr 6, 20! 3, £md January 24, 2014 (Decision at 57 !disrnissing 

sub~spcci!i.cation 6 and stming "Number.Sis al.so dismissed'']). Ht)wever, this is inconsistent 

\:Vith the Hearing Officer's subsequent statemtmt that Petitioner \.vas absent l 0 times during the 

2013-20 I 4 school year, and the subsequent Cone lusion/Awnrd section sustaining the en ti rt>ty of 

Specificaticm 4 v.'ith onlyone exception: sub-specification 6 (/)ccision <lt 58, 60). The 
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hitcness violates the Chancellor's regulations (Tr at 639). 

Wilb respect to Specification 5, the Hearing Officer upheld thirteen of fifteen instances of 

!<.1teness, upholding l\VO drnllcnges by Petitioner as to h>teness on J\-1ay 1 8 and ?vfay 27, 201 50 

\.vhcn Petitioner had meetings -..vi th school admtnistrators (Decision at 58, citing R-5). lhwvcv'-'r, 

Petitioner correctly notes that he challenged 5, not 2, sub~specifications (Tr at l 739). 

Nevertheless, and for the reasons below, howcvcL the Court finds thi1! these 1_-rrors do not 

merit a vacatur of the ultimn1e <tw::irtL 

c. .·1ppropriateness l~f Penalzr 

The proportionality of a petitioner's penalty should be examined ''in light of ;;ill the 

circumstances", and should be affirmed unless it is '·shoe king to one· s sense of fairness'' 

{Principe, 94 AD3d at 433, 434 [_penalty excessive 1,vbcrc the pciitioner had a "spotless" record 

fi)r five years and '<Vas promoted to dean i\vo years prior lu the incidents m issue, and \vhen: the 

hearing offo:.,er demonstrHtcd clear bias against the petitioner and fri.ilcd to consider the 

disciplinary histories of the students involved and threatening environrnent in \Vhkh the [ncidcnts 

. !. j J . . n /' "' .-1 NY'" J , .. , ., " too!\. pace , nnn,~: rl.i .i, .Yi _, ' i LC at .!..Jj }: 

"[A_J result is shocking to one's sense of Cairncss JJ the sanction 
imposed is so grave in its impad on the individual subjected to it 
that it is disproportionate to the misconduct, incornpc1cnec, failure 
or turpitude ofthc individual, or to the h;_frm or risk of harm to the 
ugency or institution, or to the public gcncrn!ly visited or 
!breatened bv the dcrcl ictions of the individuals. Additional factors 

~ . '' . 

\Vou!d be {he prospect of dcter.n::~nce of the individrn-1-l or of olhers in 
!ike situations, and 1l1erefore a rcnsonablc prospect or recurrence or 
derelictions by the indi vidua! or persons sirni kdy ernployed. 

. ·i . i ( 1) ' y" ' 1 1 - \ ,-)..., l -·44 - _.j .- ~ '" 1· l !") ') "l. I ' It . . . .. l mvo ve( . .. unu.1 v 1·n:llcotl, . .) / .L .ic )"".", )Li·b, Y+i. ist . \:pt.{\, J'",_l _ crmmallon lor SCXU<1 
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conduct \vith a colleague on school property, a 'on('.-iiirn: rn!sUkc' un\.vitrH.:::ssed by slucknis, 

inapprnpriak where the pi:titiom:r \Vas cl 1.cnun.;cl lcnclkr who had made rnany posith:;::· 

contributions to the schooL had an unbkinishcd disciplinary record, <md \Vas dcscrib::.:d by her 

supervisor as one of the best teachers she bad ever \vorkccl \vi th], cifing Peli, 34 N Y2d m 234 ), 

While no bright-line rule exists, the termination of petitioners \Vi th othenvisc-

unblemished records has been upheld even for a single instance: ol rniseondud (see Motter of 

Poaerson v Cit}' o/i\< V, 96 AD3d 565, 566 [1.sl Dept 2012] [upholding apcnal1y oftennination 

for a peti1ioncr 1-vith 10 years of no disciplinary history vvho used a fol::;e address l.o avoid paying 

Ne\:v '{ork City incorne taxes]; see also Mauer q/Roge1~1' v Sherbw·rw-Ear!vil!c Ce/If S'chool 

Disl., 17 AD3d 823 [3d Dept 2005 j [upholding termination kir falsifying iimc sheets aud ~l 

pattern of excessive leave fone usage and abuse uf k-~lVC time benefits despite ''a Jong and 

.. ·j ti . ' i .,,.J \'. f''~l ,., 'r···-· 1·1··' ,,,.,,. f'. r· prev10us y tm w:rmsnci;. record· . ; I uwer <~,. l'..,H1er v , )oar a Ui J.octuc. o, :,. rv w is/on lJruon . • ree 

._\'chool Dis!. No. 2, /'l Hempstead, 42 NY2d 938, 397 NYS2d 1008. [19771 [tcachei· terminated 

for dragging a stucknt by thG hair fh1rn one class to ~mothe1"]; :Hatter o(S'mmde1~5· v Rockland Bd. 

1'.f Coop, Educ. /-.,'ervs., 62 A.D3d 1012, &79 NYS2d 568 [2d Dept 2009 J rteacher terminatd for 

alknving a student to be: strapped 10 a chainvirhout cause and for striking a student in lhe chc~;t 

and J'<Wv']; A1atter o/Giles v Schui.Jer-C'hem1.1tH!.. -Tio<zo Bd of CooD. Educ. Servs .. l 99 AD?d 
• - . . ') .... . . >l.' ~ :-"' ,. I. ~ 

613, 604 NYS2d 345 I! 993] !teacher tenninated for striking a ~1tudcnt on the hands \Vilh ,t buok 

and for throw'ing a ear jnck through a windo\v]; compan' !Wei· v Ciiy ofN. Y, 8<l /\D3d 4ci2 [ l Si 

Dept 201 I J [tennination of p:.:titioner \Vlth anb!cmishc:d 15-y;;.:ar career shocked tile conscience 

\Vhcrc: tmspecified offense did not cause "physical or emotional injury'" to student}: comporc 

Afauer o( JVeinsf(;'fn F Department q/Educ. oj.Ci~y o/){ Y, 19 i\D3d ] 65, 798 NYS2d 3 83 [1st 
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Dep! 2005 J [ lcnninat1on for singk: incident of iniproper use of physicai force shocked the 

conscience \\.here petitioner \:Vas carrying om assigned duty nf denying 1:1cccss to locker ronm \o 

all but g_vm class students], iv den 6 NY3d 706, 812 NYS2d ~\5, 845 NE2d 467 (2006]). 

Less severe behavior can also j u:stiJ)" termination or a long-standing ernploycc if the 

bt:h~1vior is µart of a pattern, particularly 1.vhcrc \varnings about inappropriate behavior haVl' been 

is.sued iRoman v :VY C. Dept. fd h'.duc., 128 AD3d 590, sen II st Dept 20151 [upholding 

termination despite long. othenvisc satisfactory tenure nnd absence uf progressive discipline 

\Vhcrc the petitioner bad been \.Vnrned about inappropriate conducL had taken no responsibility 

fix his actions, denied the incidents despite corroborating evidence, and shmved no remorse!; 

i\4ai/er o(Rol1inson v Cii}' o/'/'/ }'._ 3 3 J\··1isc3d 1228(!\ ), 201 l N 'l Misc LEXIS 5669 at "'13, *20 

[Sup Ct, NY County 20 l l] [dismissal warranted, not\vithstanding petitioner's 23 years of 

sntisfoctory pcrfrxmance. fi:)r pa !tern of abusive bdrn vi or l; Roberl,\' v Dept q/'Educ ;~,f'C'iry <!l 

\
,}·,. · 1 ~ ~1· "d. ·1'"}')"' · 1 fc-' C' N--·v·c' ·· ..... (-· ··1 t-1· - ' 11 ·· ll ·­I"'·.,"+) lv1sc~1c. _,d6{/\;1 ::iup __ .L_1:1 .ounty~:J)4 <.1sm1s~>w \Varrank( u::~sp1k . ycarsot 

satisfoctory pcrlbrrnanc:e upon numerous instances of '·pcn'i:mning unsafr:.;fadory and 

irn.1pprnpriatc lessons, repeatedly failing lo irnplemcnl adrninislrativc dirc,c1ives, engaging in 

umvantcd and unrcciprocatcd physical and verbal contact with co-workers, und engaging in 

inappropdate conduc( \Viti> students in and outside of the cL::1ssroom"]; fvk12zella v BellforJ Cenl. 

S'choof Dist., 49 ~tisc 3d 6 7 5, 683 fSup Ct, \Vcstcbc.:ster County 2015] [tcrrninatlon ofl 8-y;;.:ar 

employee justified for recent pattern of in.;::ompdcncc'!; con1;x1re Polayes v City o(i\'. Y, 118 

AD3d 425,, 426 [lst Dept 2014] [St1prc1ne Court's confirmation of petitioner's termirw~iun 

reversed, despite prior warnings to petitioner not to engage in non-sexual touching of students, 

\:vhcn latest incident involved only hmocuous conversation \Vhich did not offc~nd slmicntsJJ. 
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\\hich conw.irrn evidence uf at !cast three instnnces of inappropriate conduct-spccificaliy, l!ic 

f-learing Officer's findings that Petitioner: engaged in i:iappropriate physicn! contad V/ith t1 

student (Group 1, Specifications 1 and }J; despite prior vvarnings, entered into a st11dcnl 

bathroom and, at minimum. ncgligenily created a situation where rnuitipk studenls smv his penis 

(C3roup L. Specifications 2 and 3): and engng1.:d in corporal punishtTicni (Group 2, Specillc:utions 

land 2) despite policies against such behavior (see e.g. Lrh D-21: D-23). 17 Notably, fhe first tvvo 

incidents occurred within a day of each other. 

I'vloreover, even crediting Petilioner's challenges lo the tardiness specifications {Croup 2 .• 

Specifications 3 to 5), the record stii! contains 27 unchallenged instances of tard!rK.ss in three 

years (9 in 2012-2013, 8 in 2013-2014, and 10 in 2014-20!5). Petitioner was als<1warned11bout 

his rcix~nted tardiness at least once (Eths D-J 5; D--16), lwt did not subsequently alter his 

bchavior.·13 

Coupled >Vlth the othcl' bctiavior c0nt1rn-1ed by the Hearing Officer, there is sufficient 

evidence in the record to jucitify tennination, 

lJ. DOE'J Crvss~motion to-Dismiss 

1n determining. \Vhcther a plcadi.ngshould be dismissed pnrsuanI to CPL_R 32 l ! (a,1(7), the 

Court's role is deciding "Yvhcthcr the plc;:~ding states a caw;e of w:;tion, and if from its frnir 

corners htctual n!!cgations are discerned \Nhicb, t:.i:ken toge\ her, manifest any cause of action 

17 The Hearing Offic.er nord --· corr~ctly -· !h<1l the corporal. punishn::;;nt finding al0ne could :n0rit 
tcn11h~iatit)~1, 

l~ "!'1---_, ~_-,'1•1·1·;., <·'Yl•i''r1"t· ··1l<i,•·1 1w;(;·''i i]'"t ~,.,,.,,,,..,i ;•iJ"-.'J' eo1~,;;"l'i·'J-•''"'. '"'''''' T-.,·;l•l •1J' ·~: ... --'\·'<'1'1''['1' . ..,, '}l"l 1 '; l"''''''''V ,, ............... ..._._, ..... . l. . . ~ ._ , "· ...... '".i ... 1 . • ~;.,.. r.~~ D1 ,_1~ .......... ,..,,. . .......- n,...,1,..-.;-i ~·t ...... ..,,. ~i-...;.., ..,, • ]"'\:· r _, ·• U~·~ . ~~. i ~ :- ,. ~··!~~·-l-~/ 1.1. 

20 i'I, <llld Febniary 12, 2iJJ.:L 
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cognizable at ln1\", u niotion for dismissal will fo.il'' (.Jkicon Dfospora k1cirUime Corp. v Ooldt'Ji 

Gate Yacht Club, 109 /\D3d 204, 968 NYS2d 459 [ lst Dept 2013]: Siegmund Strauss, Inc 1· 

Ea,yf l49lh Really Corp., l 04 AD3d 401, 960 N'lS2d 404 1. lst Dept 2013]). 

On a rnotion inade pursuant to CPLR 3211, ihc court must "accepr the fw:;ts ns nllcgcd in 

the complaint as trne, accord plaintiffs ''the benefit of every possible favorable inference,'' :rncl 

·'determine only whether the facts a:s alleged fit inio <my c.ogniznble legal theory'' (Siegmund l 04 

\! .)~ J ·1(·\., ~' .... ,. •">' F I ,. >..i'\/·~ J: .·,..)~ l'"'.)(J7.l r lf , (14 '-''-'.--, '(•" 
/ . J(l al '· .. :J ;'•iOJUIOH v c ll)i ty i\'(o'}V iUJ't(, 9 ''1 I j{r ti'LJ .c:t " . ; LtOn v }Vi m"tn1ez, o· '" 1' .::(.! \).J, 

87-88, 614 NYS2d 972 [19941). Utilizing this standard \vou!d prove problematic., ho\VCVCL 

because accepting Petitioner's facts and affording her every possible infr~rence nndcr CPU~ 3211 

would clash "lvith the defr~rcnce afforded to the Hearing Oflker's credibility findings u.rn:k:r CPLR 

75 l l. 

/\(.:cordingly, \vhen documentary evidence is sub1nittcd by the parties, the crikrion 

hcc{llW.:.\s '"'v\'hetbcr the 1xo.rioncnt of the jJleadim~ has a C<tuse or actiun, not vvbctho:r he has staled I ~ . . . ~ 

fvlisc 3d 121 S(A) [_granting DO E's cross-rnotion brought pursuant to CPLR 321 l lo dismiss an 

Article 75 petition seeking to vacate an arbitration award terminating petitioner]}. Thcrd~H\.\ 

given the extensive record discussed at length above, sufficient documentary e\'idence exists to 

support theHcaring OHicer's findings and i;.:onc!udc that Petitioner has no cnusc ofactiorL 

CONC[,.{JSlON 

Fr>r fhc foregoing reasons, ii is hereby 

ORDERED du:if rhc application of Pcti1.ioncr Noah Bcrldcy for nn On.kr pursw1nt to 

CPLR 75 l l vacating the January 28, 20 J 6 Opinion 1md A \Vdnl (the "Award;'.) of Hearing Officer 
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CPLR 75.l l vacating the January 22, 2016 Opinion and !\ward (lhe "Award'') ofl-karin;? Officer 

Gloria Johnson is dt:nicd in all respects; and it is further 

ORDERED thal the application of Respondent New York City Department of Lducntion 

f{Jr an Order to confirm lhe /\ward pursuant to CPLR 7511 and/or lo disrniss the Petition 

pursuant to CPLR 32 l l (a)(7) is granted to the extent that the award is confirmed; and it is further 

ORDERED that this Petition is hereby dismissed with prejndicc: and it is further 

ORDERED that the Clerk may enter judgment act(\rdingly; and it i~> further 

. ORDERED that counsel for Respondent shall serve a copy of this Order ·with nolicc of 

entry upon all parties \Vi thin 20 days. 

This constitutes ihe decision and order of this emir!. 

Dated: Junt: 27, 2016 

HCH\t CAROL R. EDMEAD 
.J.S.C. 
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