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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: IAS PART 11' 

----------------------------------------------------~---------------)( 
JEROME HUNTER, i Index No.: 155541/12 

Plaintiff, 

-against- ,
1 

11 

METRO NORTH GARDENS HOUSING DEVELOPMENT 
" FUND and SAFEWAY WRECKING CORP., 
:! 

'i Defendants. ! 

----------------------------------------------------~---------------)( 
JOAN A. MADDEN, J. 

In this action arising out of an accident at a construction site, defendant Safeway 
I 

Wrecking Corp ("Safeway") moves for suffimary judgment dismissing the complaint and all 

cross claims asserted against it. Plaintiff and defendant Metro North Gardens Housing 
! 
'I 

Development Fund ("Metro North") oppos~ the motion. 
! 

Background 

11 

Plaintiff alleges he was injured on 1'-pril 16, 2012, while working at 250 East 1051
h Street 

I 

I 

in Manhattan ("the premises"), which is oWl1ed by Metro North. Plaintiff was employed by non-
' ' 

party Citi Structure LLC ("Citi Structure"), which was performing renovations at the premises at 

the time of the accident. The accident occurred when a ramp being used by plaintiff to dispose of 
I 

a dumpster full of garbage collapsed, causipg the dumpster to fall on plaintiffs foot. The 
I 

complaint alleges causes of action based oh violations of Labor Law§§ 200, 241(6) and 240(1), 
,I 
,1 

and for negligence. 
1 

After some discovery had been coJ~ucted, but no depositions had been taken, Safeway 
II ,, 

moved for summary judgment, arguing th~t it is not subject to liability under Labor Law as it is 
If 

1 

[* 1]
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11 

ii 
ii 

not an owner, contractor or an agent of an owner or contractor. Safeway also argued that the 
'I 
:1 
'I 

negligence allegations in both plaintiff's bill of particulars and interrogatory responses concern 
:! 
I 

defects in the ramp and not the dumpster o~ container supplied by Safeway. 

In support of its motion, Safeway submitted the affidavit of its President, Anthony Grigoli 

and an affidavit of Ravi Reddy, a principal of Ci ti Structure. Both Mr. Grigoli and Mr. Reddy 
:1 
1 

state that Safeway's only role at the premises was to rent out dumpsters to Citi Structure and then 

truck away the dumpsters that had been filled with construction debris and garbage. They also 

stated that Safeway was not responsible fo~ supervising any work or performing actual 

construction work and had no role in constructing the ramp. Safeway also attached its contract 

with Citi Structure to support its position ttiat its role at the site was limited to renting and 

picking up the containers/dumpsters. 

Metro North opposed the motion as premature, arguing that it was entitled to discovery as 
! 

to Safeway's claim that it had no role with respect to the subject ramp. Metro North further 
" -1 

' i 
argued that the statements in the affidavits;ofMr. Grogoli and Mr. Reddy were conclusory and 

11 

'I 
without factual support. Metro North pointed out that Mr. Grogoli admitted in his affidavit that 

'I 
,I 

he never went to the site, and that Safeway's only employee there was the truck driver who 
ii 
'I 

delivered and picked up the dumpsters. Metro North also argued that the contract between 

Safeway and Citi Structure is not dispositiL of what actually happened at the site. Plaintiff also 
11 

opposed the motion based on Metro Nort~'s arguments. 

II 
By interim order dated August 12,:2015, the court adjourned the summary judgment 

II 
motion, directed that plaintiff and Metro North be deposed on or before September 15, 2015, and 

ii 

2 
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; 
,j 

provided dates for the submission of suppleLental papers following depositions. 
w . 

depositions have now been held and the supplemental papers submitted. 

" 

The 

At his deposition, plaintiff testified that on the accident date he was working as a laborer 
~ . 

employed by Citi Structure, and that his duties were to throw out the garbage and debris, push the 
I 

dumpsters, sweep and do general cleaning (Pl. Dep, at 9-10). To get the dumpsters ready for pick 

up, plaintiff would fill them up in the bacJ.ard of the premises where he would "put them in a 
11 

storage spot lining them up" (Id, at 11 ). Th~ truck that picked up the dumpsters came to the front 

of the premises (Id). Plaintiff testified that he would not empty the dumpsters and that his job 

was to fill them and take them to the truck.Iba, at 12). Plaintiff testified that his work was 
·I 

supervised by "Darrin" and "Ron" who were both employed by Citi Structure, and that no one 

i 
from Safeway supervised his work (Id, at 19-20). 

According to plaintiff, the only Saf~way employee at the premises at the time of the 
:1 

accident was its truck driver, and that he spoke to the truck driver to say good morning (Id, at 
! 

·I 

20). Plaintiff also testified that the dumpst6rs belonged to Safeway, and had Safeway's name on 

ii ;, 

them. (Id, at 21, 45-46). He also testified that the ramp used to push the dumpsters to the truck 

' "I 

belonged to Safeway, and that he observed:Safeway's truck driver bring the ramp, place it and 

remove it ramp, although on the date of th~ accident he did not observe the truck driver placing 
!I 
i 

the ramp since he was doing another job in
1

the back at the time the ramp would have been 

placed. (Id, at 39-40). He testified that the ramp was made of metal and was about three feet long 
11 

and three feet wide, and that the ramp sat Jn the curb that was approximately six inches high (Id, 
r 

at 34-35). 

3 
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; 

On the morning of the accident, whlch was on a Monday, plaintiff prepared the 
I 

i 
dumpsters, which had been filled the Friday before, for lining them up and pushing them out (Id, 

at 28-29). The dumpsters were already full and his job was to bring the dumpsters to the top of 

the ramp and then push them down the ramp in order for Safeway to unload them (Id, at 29-30). 

The dumpsters had four wheels, one in the~:front, two on the side, and one in the back (Id, at 42-
i 

43). Plaintiff testified that at the time of th~ accident, he was pushing the dumpster when the 

ramp collapsed (Id, at 52). Specifically, pl1intifftestified that he was "[p]ushing the dumpster 
:1 
!I 

from the sidewalk to the street when the platform (i.e. the ramp) fell out, it pulled me over and 

1 ' 
the dumpster fell on my foot" (Id, at45, 8l-82). Additionally, plaintiff responded "yes," when 

'I 

asked whether when he said the ramp fell out, he meant "the ramp actually dropped to the street" 
i 

(Id, at 45-46). When asked what he meant by the ramp collapsing, he testified that when he went 

"down the ramp, the ramp move[d] when it moves, the dumpster tumbled over" (Id, at 74). In 

response to a question as for whether any part of the dumpster was on the ramp at the time of the 
! ,, 

accident, he replied "one wheel, the front iheel" (Id, at 42). He further testified that at the time 

the ramp collapsed, "it fell over so the we~~ht of it pulled me and it pulled me to the side and the 

dumpster fell on my foot on the side" (Id.JI at 53). Plaintiffs left foot got caught under the 

dumpster and it stayed there for three or f Lr seconds (Id, at 5 5). Plaintiff testified that the ramp 
.I 
I 

was not broken or defective, but that it "co:uld have been placed on the curb better than it was" 
I 

(Id, at 84). He also testified that he had observed the ramp fall on four or five prior occasions 

and that at least one of those times he observed the Safeway driver "reset the ramp" (Id at 88, 

93). 

4 

I 
i 
I 

i 

.1 
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Jose Velez, the superintendent of th¢ premises, testified on behalf of Metro North. 
i 

According to Velez, at the time of the accidbnt Citi Structure was renovating certain apartments 
,! . 

·' at the premises (Velez Dep, at 20). He kne-yv plaintiff as a Citi Structure employee who was 

hired to clean and move containers containilg construction debris (Velez Dep, at 22). He 
I 

identified Safeway as a private carting company hired to remove the garbage that was placed in 

if 
"mini containers," which he described as approximately four feet long and two feet wide with 

I 

four wheels; the mini-containers had SafeJay written on them (Id, at 23-26). He testified that the 
n . 
'I 

mini-containers arrived at the premises when the construction project began and that there were 

35 to 40 such containers at the premises on
1

!the accident date (Id, at 27, 31). 
i 

According to Velez, Safeway picked up the debris once or twice a week (Id, at 36). He 
d 
~ . 

testified that plaintiff and other Citi StructJre employees would bring the containers from the 

sidewalk to the roadway, and the truck driver would place the metal plate of the curb and on the 
,1 

roadway to act as a ramp, and the truck drJer had an area in the truck where he would get the 
·.1 
i 

metal plate and then put it back (Id, at 44-46). Velez testified that he had observed the metal 

:I 
ramp fall from the curb to the roadway abo;ut 20 times before the accident date (Id, at 49), He 

I 

later clarified that he had not seen the platJ fall but that he had observed the truck driver set the 
II ,, 

plate down about 20 times before the accident (Id, at 86..:.87). 

ii 
In its supplemental opposition, Metro North argues that there are triable issues of fact as 

I 

to whether the actions of Safeway, includip.g placing the metal plate used as a ramp, caused or 
i 

JI 

contributed to plaintiffs injuries. Metro North also argues that evidence that Safeway brought 

and selected the metal plate used as a ramp and determined the location where the containers 

ii 
'I 

5 
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'I 

would be lowered to the street from the sidewalk is sufficient to raise issues of fact as to whether 
I 

·i 
Safeway is an agent of an owner or contradtor for the purposes of Labor Law § § 240( 1) and 

! 

241(6). 

As for plaintiff, in his supplemental opposition he argues that issues of fact exist as to 

whether Safeway is a statutory agent of th~ owner or contractor in connection with the collection 

and removal of the debris. In support of its position, plaintiff asserts that under its contract with 

Citi Structure, Safeway was obligated not only to supply the mini containers used for debris 

removal but also was to access the mini containers and remove debris and, in support of his 

position, points to the deposition testimoi;iy of plaintiff and Velez as to Safeway' s role in 
I 

selecting, placing and removing the ramp. ' As for Labor Law § 240(1 ), plaintiff further argues 
! 

that the statute applies since plaintiff was (!ngaged in a covered activity at the time of his injuries 

and that the accident occurred as the result of an elevation risk. 
'i 

In reply, Safeway argues that the deposition testimony of plaintiff and Velez are 
·I 

" 'I 
insufficient to raise an issue of fact as to whether its truck driver placed the ramp on the accident 

:1 
! 

date, noting that plaintiff testified that on the morning of the accident, he did not see the truck 

driver place the ramp. Safeway also argu~Js that plaintiff has not demonstrated that the placement 
l 
I 

of the ramp was a proximate cause of his ihjuries, noting that plaintiff testified that the six prior 

ii 
times that he used the ramp, it was not plahed any differently than it was on the date of the 

!I 

accident. Safeway further argues that the ~ix inch height differential from the street to the 
. 1 

sidewalk did not create an elevation risk f~r the purposes of Labor Law§ 240(1). 
!f 

:1 ,, ,, 
! 

6 
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Discussion 

On a motion for summary judgment~ the proponent "must make a prima facie showing of 

11 

entitlement to judgment as a matter of law, tendering sufficient evidence to eliminate any 

I 
material issues of fact from the case ... " Winegrad v. New York Univ. Med. Center, 64 NY2d 

851, 852 (1985). Once the proponent has Jade this showing, the burden of proof shifts to the 
; 
I 

party opposing the motion to produce evidentiary proof in admissible form to establish that 
!I 
'.!' 

material issues of fact exist which require a trial. Alvarez v. Prospect Hospital, 68 NY2d 320, 

324 (1986). 

Under Labor Law §§ 240(1) and 241(6), the duties of protection expressly apply to "[a]ll 
ii 
ti 

contractors and owners and their agents." See Russin v. Louis N. Picciano & Son, 54 NY2d 311, 

317 (1981 ). At issue here is whether the record raises an issue of fact as to whether Safeway is 

an "agent" of the owner, Metro North, or tt general contractor, Ci ti Structure. With regard to 

liability of a contractor or other third party as a statutory agent, the Court of Appeals has written 
:r ,, 

that: l 

! 

Although sections 240 and 241 how make nondelegable the duty of an 
'I owner or general contractor to conform to the requirement of those 

sections ... the duties themselves may in fact be delegated ..... When the 
work giving rise to these duties ~has been delegated to a third party, that 
third party then obtains the con9omitant authority to supervise and control 
that work and becomes a statutory "agent" of the owner or general 
contractor. Only upon obtaining the authority to supervise and· control does 
the third party fall within the cfass of those having nondelegable liability 
as an "agent" under sections 240 and 241. To hold otherwise and impose a 
nondelegable duty upon each c6ntractor for all injuries occurring on a job 
site and thereby make each contractor an insurer for all workers regardless 
of the ability to direct, supervise and control those workers would lead to 
improbable and unjust results ahd would directly contravene the express 
legislative history accompanyiri'g the 1969 amendments to these 

' I 

7 
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II 
!t 

:I 
I' 
1[ 
~ I 

provisions. ii 
ii Id. at 3 1 7 -3 18. :1 

Thus, whether a contractor is a stattory agent under sections 240(1) and 241(6) depends 

ii 
on whether such contractor has the authority to supervise and control the work giving rise to a 

plaintiff's injuries. Here, Safeway has pro~ided evidence showing that Safeway did not have 

ii 
authority to supervisor or control plaintif1s work and did not exercise such supel"Vision or 

control. In particular, Safeway points to plaintiffs testimony that he was supervised exclusively 

by his employer Citi Structure, and that tJ only employee from Safeway who was at the 
ii 

· · k d · h d"d II · 1 h. k premises was its true nver, w o i not,supervise or contro is wor . 

Plaintiff and Metro North fail to cJltrovert this showing. First, evidence that Safeway 

brought and selected the metal plate used l a ramp and determined the location where the 
. ~ 

containers would be lowered to the street from the sidewalk is insufficient to raise an issue of 
ii 

fuct as to whether Safeway had authority tt supervise and control plaintiff's work. See Seye v. 

Eyris Productions, Inc., 243 AD2d 375, 3,IO (1st Dept l 997)(noting that "the determinative factor 

on the issue of control is not whether a su~contractor furnishes equipment but whether it has 

ll 
control of the work being done and the authority to insist that proper safety practices be 

ll 
followed" [internal citations omitted]); Safuato v. New York Life Ins. Co., 259 AD2d 535 (2d 

Dept 1999)(subcontractors working on a JLject to build a chimney were not liable as a statutory 

h h d.d · if · h · 1 1 · ·fr k) agents w ere t ey i not exercise any supervisory aut onty or contro over p amti s wor . 
ii 

Next, with respect to plaintiffs arJument that the terms of the contract between Citi 

Structure and Safeway do not give rise to ~liable issues of fact as to whether Safeway had the 
I[ 
rl 

ii 8 
!j 

ii ,, 
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,1 

authority to supervise and control plaintiffs' work, such argument is without merit. The contract, 
11 

which consists of a one page proposal on Citi Structure's letterhead signed by a Safeway 

representative, provides the project locatioJ~ the pricing for the delivery and removal of the mini 

I 
container and trucks, and further provides as terms and conditions that "Safeway ... shall not be 

11 
I 

held accountable for any damages or claims that may arise from the rental of any dumpster or 

ii 
mini container placed and the above project location." Notably, the contract imposes no 

obligation on Safeway to control, direct or supervise the work of plaintiff or any employee of Ci ti 
r, 

Structure. Compare Tuccillo v. Bovis Lend Lease, Inc., 101AD3d625 (Pt Dept 
. . J 
2012)(contractor was a statutory agent for the purposes of the Labor Law where its contract gave 

i 

it the authority to supervise and control the
1

jwork performed by the plaintiff). Furthermore, 
I 

plaintiffs apparent argument that Safeway;s authority to supervise and control plaintiffs work 

Ii 
can be implied from absence of any terms in the contract requiring such supervision or control by 

I 
i 

Citi Structure is without legal basis. Acc~~dingly, as Safeway is not a statutory agent for the 
II 

purposes of section 240(1) and 241(6), these claims must be dismissed against Safeway and the 

court need not reach the other arguments Jised by the opposing parties, including whether the 
' 

accident was caused by an elevation risk. :i 
: ~ 

The claims asserted against Safeway under Labor Law § 200 must also be dismissed. 

Labor Law§ 200 is a '"codification ofthe1'common-law duty imposed upon an owner or general 
:! 

contractor (and their agents) to provide co#struction site workers with a safe place to work' 
,, 

[citation omitted]" Cruz v Toscano, 269 AD2d 122, 122 (1st Dept 2000). 

ii 
Labor Law § 200 ( 1) states, in pertinent part, as 

9 
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l[ 

ii 
ii 

follows: 

"1. All places to which this chapter applies shall be so constructed, equipped, 
arranged, operated and conducted Js to provide reasonable and adequate 
protection to the lives, health and s~fety of all persons employed therein or 
lawfully frequenting such places. ~ll machinery, equipment, and devices in such 
places shall be so placed, operated,:Jguarded, and lighted as to provide reasonable 
and adequate protection to all suchi1persons." 

:r 
There are two distinct standard~ ap~licable. to section 200 cases, depending on the kind of 

situation involved: when the accident is th~ result of the means and methods used by the 
il 

contractor to do its work, and when the aJident is the result of a dangerous condition. See 
11 . 

McLeod v Corporation of Presiding Bishob of Church of Jesus Christ of Latter Day Sts., 41 
j! 

AD3d 796, 797-798 (2d Dept 2007). "wJere an existing defect or dangerous condition caused 
H 
H 

the injury, liability [under Labor Law§ 200] attaches ifthe owner or general contractor [or an 

agent] created the condition or had actual L constructive notice of it." Cappabianca v Skanska 

USA Bldg. Inc., 99 AD3d 139, 144 (1st DJpt 2012). In contrast, in order to find liability under 

!I 
Labor Law § 200 for defects or dangers adsing from a subcontractor's methods or materials, it 

must be shown that the defendant exercisJb some supervisory control over the injury-producing 

ll 
work. Comes v New York State Elec. & Gas Corp., 82 NY2d 876, 877 (1993)(no Labor Law§ 

200 liability where plaintiffs injury was c~used by lifting a beam and there was no evidence that 

defendant exercised supervisory control J had any input into how the beam was to be moved). 
ii 

Here, the injury producing conditiAn arose out of the means and methods of the work, as 
II 

opposed to an existing defect or dangerou~ condition, so that to impose liability under section 

200, it must be shown that the defendant Jad supervisory control over method and manner of the 
11 

11 
work. DeSimone v. Structure Tone, Inc., 3

1
06 AD2d 90 (1st Dept 2003). As stated above in 

11 

ii 10 

it 
ji 
JI 
i, 
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'I 
connection with the dismissal of the Labor

1
iLaw §§ 240(1) and 241(6) claims, the record is 

devoid of evidence that Safeway controlled or supervised plaintiffs work, and therefore the 
I 

i 
;I 

Labor Law§ 200 claims must be dismissed as against Safeway. 
il 

On the other hand, "[a] subcontrac~~r may be held liable for negligence where the work it 
;1 

performed created the condition that caused the plaintiffs injury even if it did not possess any 
'! 

authority to supervise and control the plairitiffs work or work area. "Ortiz v. I.B.K.Enterprises, 
11 

ii 
Inc. 85 AD3d 1139, 1139 (2d Dept 2011) (internal citations and quotations omitted). "An award 

' 
of summary judgment in favor of a subcontractor on a negligence claim is improper where the 

:l ' ,, 

evidence raise[s] a triable issue of fact as ~p whether [the subcontractor's] employee created an 

unreasonable risk of harm that was the pro~imate cause of the injured plaintiffs injuries." 

Erickson v. Cross Ready Mix, Inc., 75 AD3d 519, 523 (2d Dept 2010), lv dismissed, 16 NY3d 
Ii 

794 (2011 )(internal citations omitted). 
'I ,I 
i 

Here, the record raises issues of fa9t as to whether Safeway created the condition on 
·I 

which plaintiff fell based on evidence thatlits employee placed the metal ramp used to access the 
ii 
1! 
'I 

truck. Specifically, plaintiff testified that ~she was moving the dumpster towards the ramp, the 

ramp moved and dropped to the street, causing the dumpster to fall, and plaintiffs foot got 
:i 

caught under the dumpster. Plaintiff furt~br testified that although on the date of the accident, he 
:1 
·' 
I 

did not see Safeway' s driver position the ramp, in the past, such employee had done so, and that, 

on the accident date, when plaintiff returned from the rear of the building with the dumpsters, the 

ramp was in position. In addition, Velez JLtified that he observed Safeway' s driver place the 

ramp at least 20 times. Based on this evidence, an inference can be drawn that the Safeway 
I 
I 

' 

11 
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employee positioned the ramp, and issues of fact exist as to whether Safeway was negligent in 

the manner and location in which its empJyee placed the ramp, and/or whether the ramp's 

tj 

configuration and composition with respec~ to the weight of the dumpsters caused the accident. 
'! 

Accordingly, Safeway is not entitled to summary judgment dismissing the common law 

negligence claim against it. 

Conclusion 

In view of the above, it is 

ORDERED that Safeway's motionilfor summary judgment is granted to the extent of 
·I 
.i 

dismissing the claims against it alleging violations of Labor Law sections 240(1), 241(6), and 

!I 
200, and is denied with respect to the comillon law negligence claims asserted against; and it is 

·' 

further 
ii 

ORDERED that the remainder of the action shall continue. 
11 

:1 
1[ 

Dated: JulyJ{2016 

12 
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