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SUPREME CQOURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS. PART 48

THE BOARD OF MANAGERS OF 147 WAVERLY
PLACE CONDOMINIUM :

Plaintiff, :
L : - Index No.: 159329/2013
-against- = . ' S _
' e : Mtn Sg. Nos. 005, 006
KMG WAVERLY, . LLC, KMGW, LLC, MARATHON 007 & 008

WAVERLY, LLC, MARATHON REAL ESTATE ' ,
OPPORTUNITY FUND, LLC, BURT MILLER, - ’ DECISION AND ORDER
ERIC GRANOWSKY, STAN KLEGER, RON . ' 3
BERNSTEIN, BKSK ARCHITECTS, LLP, . .

JOAN KREVLIN, GEORGE J. KULIK, P.E.,

P.C. and GEORGE J. KULIK, =

Defendants.

KMG WAVERLY, LLC, KMGW, LLC, MARATHON
WAVERLY, LLC, MARATHON REAL ESTATE
OPPORTUNITY FUND, LLC, BURT MILLER,
ERIC GRANOWSKY, STANLEY.KLEGER, and
RON BERNSTEIN, -

- Defendant/
-~ Third-Party
Plaintiffs,

~against-

WAVERLY CC, LLC, STANISLAW SLUTSKY,
P.E., FORUM ENGINEERING, P.C. o
ROBERT SILMAN ASSOCIATES STRUCTURAL :
ENGINEERS, D.P.C., KULIK & ASSOCIATES
LLC, GEORGE J. KULIK P.E., P.C.
LAWRENCE EXTERIOR RESTORATION CORP.,_
VANGUARD CONSTRUCTION ‘& DEVELOPMENT -
COMPANY, INC., and BKSK ARCHITECTS,
LLP, S S

Third-Party Defendants.

JEFFREY OING, J.:
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Mtn Seq. No. 005

Third-party deféndant Robert Silman Associates Structural
Engineers, D.P.C. (“Silman Associates”) moves, pursuant to CPLR
3211 (a) (7), to dismiss the third—barty complaint as against it
for failure to-staté.a(cause of action. . '
Mtn Seq. No. 006

Third-party defendants Kulik & Associates, LLC and George J.
Kulik, P.E., P.C. (together, “Kulik”) move,.pursuant to CPLR 3211
(a) (1) and (a)(7), to dismiss all causes of action against thém
based upon documénﬁafy evidence and for failure to state a éause
of action.-
Mtn Seqg. No. 007

Third-party défendant Stanislav Slutsky;.P.E.,-ipcorréctly
sued as Stanisléﬁ Slufsky,.P,E. (“Slutsky”), moveé; pﬁrsuant to
CPLR 3211(a) (7), to dismiss the third-party cdmplaint as against
it for failure to state a éause of action.
Mtn Seq. No. 008

Third-party defendaht-Forum Engineering, P.C. (“Forum”) .
moves, pursuant.to'CPLR.3211(a)(7), to dismiss the tﬁird-party
complaint and all cross claims against itifor failure to state a
cause of action.

Lawrence ExteriérvRestoiation Corp. (“Lawrence Exterior@)
cross-moves, pursuant to CPLR 3211(a) (7), to dismiss the third-

party complaint against it for failure to state a cause of
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action. It joins in the arguments of the other third-party
defendants.

Motion sequence numbers 005, 006, 007 and 008 are
consolidated for disposition.

FACTS

This action arises out of the gut renovation of a Manhattan
building located at 147 Waverly Piace. befendants, KMG Waverly,
LLC, and its affiliates, KMGW, LLC, Marathon Waverly, LLC,
Marathon Real Estate Opportuﬁity Fund, LLC, Burt Millef, Eric
Granowsky, Stan Kleger and Ron Bernstein, who are the sponsors
(together, the “Sponsor Defendants”), converted'the building to
condominiuﬁ units in 2007. ,The;condominium board of managers
(the “Board”) seeks recovery for alleged defects due to improper
workmanship and/or design. The main action asserts claiﬁs
against the Sponsor Defendants for breach of contraét, fraud in
the inducement, and fraudulent conVeyance,‘and égainst the
individual éponsor Defendants for breach of fiduciary duty. The
direct claims against defendantszKSK Architects, LLP ahd Kulik
were previously dismissedior withdrawn.

The Sponsor Defendants commenced a third-party action for
contribution and indemnity based upon their position that, with
respect to any contractual respohsib;lity_that they owed to
plaintiffs, they wholly delegated such’fesponsibility to the

third-party defendants.
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The alleged»problems with the building include'recurrent
leaks thfodghout_thé buildihg due’tobéilegéd sﬁbstandard.methods
and méterials in conétructing,thé roofing system, éxterior_facade
and windows.  The_leaks,have allegedly caused extensiﬁe,damage to
the building, iﬁcluding’méld grthh.ahd buckling floors.
Plaintiffs alSO.cbmblain'of'inoperablé windows,‘exceésive nqisev.
and odor transmisSién,betWeen units, inadequate heating aﬁd
cooiiﬁg, missing fireéstqppiﬁg,‘exposed junction boxes éﬁd.faulty
fire stair doérs. :Thé Board:maihtains ﬁhat'Spéhéor Defeﬁdants
knew about ‘the problems with'the building, but misrepresented to
potentialvbuyeré thatvthé building was exactly as advertised.

The third-party ébmplaintvseeks recovery from the third-
party défendanfs'fo# aﬁy damages‘for which the Sponsor Defehdaﬁts
are held liable under the first cause;of action of the complaint -
for breach of"contraét-fr |

| bISCQSSIbN

Mtn Seq. No. 005

| Silman ASsqéiéteé is.éfstrudtural_engineéring firm. It.Wagx
hired by the érdhitéét.on tﬁé:pioject.at the building_to perform
strucfurai.engineering‘sérviCes; which,_it Claimé,_are.unfelated
to the alleged defects complaiﬁéd 5f_in the>¢omplaint. Given
that the projéCt was,céﬁpleted iﬁ 2067, Silman Associates argues
that the statute of liﬁitationsvfor-préfessioﬁal malpraétice
expired long before thé main é¢tion was gommenced iﬁ 2013.1_This'
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argument is unavailing. The Sponsor Defendants seek common-law
indemnification and contribution, which do not accrue until the
party séeking such recovery is found liable (McDermott v City of

New York, 50 Ny2d 211, 217 [1980] [indemnification]; Bay Ridge Air

Rights, Inc. v State of New York, 44 NY2d 49, 5¢ [1978]
tcontribution]). As suéh, the statute of limifatibns has not
elapsed. !

Implied‘indemnity permifs a party.who is vicariously liable,
due solely to the negligence of another, to shift'thé liability
to the actual wrongdoer. However, a party who actually

participated to some extent in the wrongdoing cannot shift the

burden (Trustees of Columbia Univ. v Mitchell/Giurgola Assoc.;

109 AD2d 449, 453 [1°* Dept 1985]). ™“Thus, to be entitled to
indemnification, the owner or contractor seeking ihdemnity must
have delegated exclusive responsibility for the duties giving

rise to the loss to the party from whom indemnification is

sought” (17 Vista Fee Assoc. v Teachers Ins. & Annuity Assn. of
Am., 259 AD2d 75, 80 [1°* Dept 1999]).

The Sponsor Defendants argue that.to the extent that the
Board seeks damages for the building’s allegedly substandard
condition third—barty defendanﬁs are responsible for that
condition because ﬁhe Sponsor Defeﬁdants,deiegated responsibility
to design and construct. the building to third-party defendants.

The Sponsor Defendants further claim that because the damage was
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not only based on money needed to repair the defects, but on
damage to other parts‘of the building that resulted from those
defects they allege more than mere economic loss.

Silman Associétes points out that i1ts contract was with the
architect, BKSK Architects, LLP, not.with the Sponsor Defendants.
Therefore, the Sponsor Defendants did not delegate any
responsibility to Silman Associates fdr the design of any portion
of the building. Fufther, the Sponsor Defendants.did not
delegate their full and exclusive. responsibility to anyone. They
were allegedly aware of the defects and failed to remedy them
despite their obligation to make sure the work was perférmed
properly and that thé materials were in accordance with the
purcﬁase agreement. They also aliegedly concealed the defects
from potential buyers and misrepresented the condition of the
building thereby breaéhing their éontractual obligation under the
offering plan and purchase agreement.:

Here, ﬁhe Sponsor Defendants are seeking indemnification for
breacﬁ of cbgtract. There is no basis to support a claiﬁ for
indemnity in the context of a bréach of contract action, however,
given fhat the Sponsor Defendants allegedly breached the

contract, and are, therefore, at least partially responsible for

"the harm (Richards Plumbing & Heatinq Co., Inc. v _Washington

Group Intl., Inc., 59 AD3d 311, 312 [1%* Dept 20091).

Additionally, in the main complaifitgof #Be Board alleges that the
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Sponsor Defendants themselves misrepresented the condition of the
building'despite knowing that actual conditions. That is an
allegation of specific wrongdoing by the Sponsor Defendants,

which precludes implied indemnification'(Id.). Under these

circumstances, the claim for indemnification is dismissed as

against Silman Associates.

Accordingly, that branch of Silman Associlates’ motion to
dismiss the common-law indemnification claim is granted, and it
is dismissed against Silman Associates.

The Sponsor Defendants also seek contribution. However,
contribution is not[available'where the liability upon which it

is based derives solely from a contractual obligation (CPLR 1401;

Lehr Assoc. Consulting Engrs., LLP v Daikin AC (Ams.) Inc., 133

AD3d 533, 533-34 [1“ Dept 2015]). Rather, there must be some

sort of tort liability as a predicate to a claim for contribution

(17 Vista Fee Assoc., 259 AD2d .at 81, supra), which is absent
here; Consequently, fhe claim for contribution is also
dismissed.

Accordingly, that branch.cf Silman Associates’ motion to
dismiss the common—law contribution clsim is granted, and it is
dismissed against Silman Associates.

Mtn Seq. No. 006 |
Kulik moves for dismissai based upon the fact that Kulik had

no nexus to the work allegedly performed at the building. George
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Kulik states that he was retained to perform an inspection of the

building’s facade in 2004, which was completed in February 2005.

This inspection was before commencement of the gut renovation.

0

He did not inspect the premises after the renovations. The Board ,
withdrew its complaint as against Kulik.
In opposition, the Sponsof Defendants do not address Kulik’s

specific contentions. Rather,’they address all the motions as a

whole. Neither the complaint, nor the third-party complaint,

specify any conduct on the part ofAKulik that resulted in the
damages alleged. Having failed to dispute Kulik'é factual
assertioné, the Sponsor Defendants héve in effect conceded them.

Accordingly, Kulik’s motion to dismiss the third-party
complaint against it is granted, and it is dismissed against it.
Mtn Seq. No. 067'

Siutsky éeeks to disﬁiss the third-party action as against
it for essenﬁially the same reasons as Silman Associates.
Slutsky contends that the Board alleges that the Sponsor
Defendants were active wrongdéers, and the claims against them
have nothing to do with the services that Slutsky provided. As
discussed, supra, the Sponsor Defendants are‘alleged to have
participated. in wrongdoing by coﬁcealing information from the
buyers, des?ite knowing.of defectsk thereby breaching their
obligations under the offering plan and purchase agreement.

Having participated to some degree in the wrongdoing, indemnity
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is not available to them (Trustees of Columbia Univ. v

Mitchéll/éiurqoléfAssoce; 109 AD2d at 453, supra. Further,
Sponsof Défendanﬁs;demoﬁstrate byutheir ownvexhibiﬁ that Slutsky
was not:%espoﬁéible for tﬁé.éréasvof_the-bﬁildinﬁ that allegedly
caused damagg; As'demonstra£ed b§ Siutsky’s contract{(Qppésition-
to Motiénr'Exl’D);uSluﬁgky was retained to pfoVide mechanical and
elect:ical”cqnéulting §hgineering_serﬁicés for the project.v.It
was ﬁot,invol&ed with'ﬁhe building’s roofing system, exterior

facade or windows, which are the source of the damages regarding

which the Board seeks'recovery. Therefore, there is no viable

common—law‘indemnitybclaim againét‘it. With respect to the claim
for coﬁtributiOn, Slutsky maintains that thefe is no claim for
tortious_pg;sonai injury, brdperty»damage or Wrongfgl“death, upon..
which‘itvcogld be heid liable,ﬂand, as such, Contribution,
pursuant to CPLR 1401,)ié.not avéilable. Uhder these-

circumstances, neither the indemnity claim nor the claim for

contfibution caﬁ survive. (17 Vista ?ee»Assoc., 259 AD2d at-81,

supra) .

_AC§ordingly, Sluﬁsky}é'motioﬁtto'diémiss thexthird—party
complaiﬁt'againSt_itviézg¥anted,'and it is diSmissed as against
i€, |
Mtn Seq. Ns. 008

Forumrmoves to dismiss the third-party complaint and all

cross claims-against it.! Forum was a sub-consultant to Slutsky
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on ﬁhe project. It raises essentially the same arguments as
Slutsky and Silman Associates. For the feasons discussed, supra,
Forum’s motion to dismiss the third—party complaint against it is
granted, and it is dismissed againstvit.
Cross Motion

Lawrence Exterior cross-moves to dismiss the third-party

action as against it. It adopts the moving papers of the other

third-party defendants rather than submitting additional papers.

The Sponsor Defépdants maintain that they héd a direct
contractuél relatiénship with Lawrehce Exterior? and that by that
contract they delegatéd any contractual responsibility tﬁaﬁ they
owed to the Board to Lawrence Exterior.

Were the Board’s breach of contract cause of action against
the Sponsor Defendants limited to the_defeéts in the manner in
which the work was performed, it would be conceivable that
Sponsor Defendants woﬁld have é viablé claim. The Board,
however, clearly alleges that the Sponsor Defendants were
actively invglved in wrongdoing by misrepresenting the condition
of thé building despite their knowledge of the true condition.
Thus, the Sponsor Defendants were the alleged wrongdoers and

cannot have the benefit of common-law indemnity against - Lawrence

Exterior (17'Vista Fee Assoc., 259 AD2d at 80, supra; Trustees of

Columbia Univ. v Mitchell/Giurgola Assoc., 109 AD2d at 453,

supra) .
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The claim for contribution must also be dismissed. Unlike

the cases cited by.the Sponsor Defendants, this action does not

rest on a tort claim, as is required to recover contribution (Cf.

Sound Refrig. & A.C., Inc. v All City Testing & Balancing Corp.,

84 AD3d 1349 [2d Dépt 2011]; Village of Palmyra v Hub Langdie

Paving, Inc., 81 AD3d 1352 [4" Dept 2011]).

Accordingly, LaWrence.Exterior’s cross motion to dismiss the
third-party complaint agaiﬁst it is grénted, and it is dismissed
as against it.

CONCLUSION

Accordingly, it is hereby

ORDERED that the motion of third-party defendant Robert
Silman Associates Structural Engineers, -D.P.C. (mtn seqg. no. 005)
is granted, and the third-party complaint is dismissed as$ against
éaid defendant;vand it is further /

ORDERED that the motion of third—party defendants Kulik and
Associates, LLC'and George J. Kulik, P.E., P.C. (mtn seq. no.
006) is granted, and the third-party complaint is dismissed as
against:said defendants; and it is further

ORDERED that the motion of third-party defendant Stanislav
Slutsky, P.E. incorrectly sued hefein as Stanislaw Slutsky, P.E.
(mtn 'seq. no. 007) 1is granted, ana tﬁe third-party complaint is
dismisse& as against'said defendant; and it is further -

ORDERED that the motion of third-party defendant Forum

Englneer;ng, P.C. (mtn seq. no.1§Q§)1§s granted, and the third-
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party.complaint is dismissed as against said defendant; and it is
further

ORDERED that the cross motion of thifd—party defendant
Lawrenc; Exterior Restoration Corp. is granted, and the third-
party complaint is dismissed as against said defendant;gand it is

further

ORDERED that the third-party action is severed and continued

against the remaining third-party defendants; and it is further

ORDERED that counsel are directed to appear'in Part 48 for a
status conference on September 22, 2016 at 11 a.m.
This memorandum opinion constitutes the decision and order

of the Court.

Dated: 8{[?’ A

HON. JEFFREY K. OING, J.5.C.

JEFFREY K. QING
J.8.C.
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