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Atan LA.S. Trial Term, Part 41 of the Supreme Court
of the State.of New York, held in and for the County
of Kings, at the Courthouse, located at Civic Center,

Borough of Brooklyn, City and State of New York,

-on the &I"fu'day of Odl‘o'ou" , 2016.

PRESENT: |

Hon. LARRY D. MARTIN, JS.C.
I
SUE BENITEZ, o ‘

( Plaintiff,

-VS-

WASEEM BUTT, ALEXANDRA TAXI INC,,

- SUMON RAHMAN and WITT CAB CORP.,

‘Defendants.
.. ___________________________—— |
The following papers numbered 1 to 4 read on this motion
Notice of Motion N
and Affidavits (Affirmations) Annexed

Motion Sequences #6

INDEX No. 507441/14

Papers Numbered

1-2

Answering Affidavit (Affirmation)

3

Reply Afﬁda_vif (Affirmation)

Upon the foregoing papers, defehdants Waseem Butt (“defendant Butt”) and Alexandra Taxi Inc.

(“defendant Alexandra Taxi”; collectively, “defendants™) move for an order, pursuant to CPLR 3212,

granting summary judgment in favor of defendants', and dismissing the complaint herein, on the grounds

that plaintiff Sue Benitez .(F‘plaintiff’) has not sustained a serious injury as defined under New York

Insurance Law § 5102 (d)'. .

Plaintiff commenced this action to recover compensatory damages for personal injuries she

sustained on November 15, 2011, as a result of a motor vehicle accident (the “subject accident™)

involving alivery vehicle (“vehicle #1””) owned by defendants, and a livery vehicle (“vehicle #2”)owned

by noh-moving defendants Sumon Rahman and Witt Cab Corp. At the time of the accident, defendant

'Insurance Law § 5102 (d) defines “serious injury” as “a personal injury which results in death; dismemberment;
significant disfigurement; a fracture; loss of a fetus; permanent loss of use of a body organ, member, function or system,;
permanent consequential limitation of use of a body organ or member; significant limitation of use of a body function or
system; or a medically determined injury or impairment of a non-permanent nature which prevents the injured person from
performing substantially all of the material acts which constitute such person's usual and customary daily activities for not less
than ninety days during the one hundred eighty days immediately following the occurrence of the injury or impairment.”
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Bu_ttwas' operating vehicle #lv and plaintiff was a passengerz in Vehicle #2.
In thevveriﬁed .bih of bp'articufars, plaintiff _alleges, inter alia, .that she sustained posterior tibial
tendon dysfunction strain and Sprains hardware 'farlure flexor digitorum and synovitis extensor
dlgltorum requ1r1ng surgery of the left foot. She furtheralleges that she suffered radlculopathy, multiple
| complex fractures, cartllage and tendon tears chondral fractures permanent leg shortening and a
| permanent llmpof her left leg. Accordlng to plalntiff,v she was confined to her bed for two Weeks and to
her home for four Weeks. Plaintiff also claims to have been incapacitated from her employment and from
performing household duties since the date of the accident. Plaintiff aSSerts that her alleged injuries are
deemed ’s'erious as defined by _section 5102 No-Fault :Insu’rance‘ Law. |
~ When considering a motion for s_Ummary judgment, the court should only grant the motion where
there are. no material a‘nd triable_ issues',.of fact (see Sillman v_T vrehrieth Cent_urjz-—fv‘ ox F iZm Corp.,_3.II\IY2d
395, 404 [1957]). The movant:has the b’urden-. of demonstrating' “a prima facie showing of entitlement _.
'tojud-gm'ent as amatter of law, tendering sufﬁcieht e\ridence to eliminate’any material issues of fact from
the case” (Winegradv New York Umv Med. Ctr., 64 NY2d 851, 852 [1985]) Once the movant has made
th1s showing, the burden of proof shifts to the opponent to produce admissible ev1dence that establishes
the ex1stence of materlal‘ issues whlch requlre a tr1a1 (see Touré v szs Rent A Car Sys 98 NY2d 345,
352 [2002] Alvarez v Prospect Hosp., 68 NY2d 320, 324 [1986])
In support of their motion, defendants submlt, inter aha, the transcript of plaintiff’s deposition,
the affirmed medicaf repor.ts of Dr. Ronald A. Paynter (“Dr. Paynter”) and Dr. Michael N. Kang (“Dr.
: Kang”), as well as the unsWorn report of ‘plaintiff’ s initial consultation with Dr. Andrew D. Brown (“Df.
Brown”).-i In Dr Paynter’s2 report, whichis‘based upon a review of ,plaint'rff’s police accident report,
EMS report and emergency room records, among other things, he opines that: “[t]here is no indication

_of signiﬁCant injury to [plaintiff] as a result of the [motor vehicle accident]” '(De_fendant’s Notice of

- 2 The Court notes that Dr. Paynter is a physrc1an who is board certified in the area of emergency
medlcme
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Motion, Exhibit G, 2). Dr. Paynter found that plaintiff’s emergenéy’ room records showed no pain or

 restrictions of motion to the head, neck, left elbow, left foot and left ankle at the time of the accident (id.).

Based on these findings, Dr. Paynter opined that plaintiff’s EMS/ER records "_‘are inconsistent with the

_injuries alleged in the Bill of Particulars and show that the claimed injuries do not have an acute

traumatic origin and so could not be causally related to the accident on 11/15/2011” (id. at 3).

Importantly, defendants alsov submit an initial consultation reporf from Dr. Brown, one of
plaintiff’s treating physicians. Dr. Brown’s examination of plaintiff took place on December 8, 2011,
a few weeks after the subject accident occurred. Though unafﬁrmed (see Prycev Nelson, 124 AD3d 859,

860 [2d Dept 2015]; Elshaarawy v U-Haul Co. of Missis&ippi, 72 AD3d 878, 881 [2d Dept 2010]), the

~ report indicates tenderness in plaintiff’s upper extremities and cervical and lumbar spine (Defendant’s

Notice of Motion, Exhibit J, 2). The report further noted decreased range-of-motion (“ROM”) in

plaintiff’s neck, lumbar spine and her left lower extremities, among other areas (id. at 2-3). Based on

these findings, Dr. Brown diagnosed plaintiff With strains in the left knee, left ankle and left foot, as well |

as a sprain in the left wrist, among otﬁer things (id. -af 3). Dr. Brbwn opined that plaintiff’s injuries had
a “direct causal relationship” to the subject accident (id.).

Del::fendant's further proffer ah affirmed medical report by Dr. Kang, an ofthopedist who
performed an independent medical exémination of plaintiffon August 25, 201 5 During the egamination,

Dr. Kang observed that plaintiff had four scars on her left foot which were “well healed;” though he

noted some “residual swelling in thislreg.ion” (Defendant’s Notice of Motion, Exhibit F, 3). Based upon

his examinétion, Dr. Kang opined that plaintiff had full ROM of tﬁe cervical and lumbar spine (id.). Dr.
Kang also found that plaintiff had “full inversion and evérsion” in the ROM in her foot and ankle, and
“normél strength with plantar flexion, dorSiﬂexioﬁ,’ and ’eversion/inversidn” (id.). Ultimately, Dr. Kéng
conclud;:d that plaintiff’ s “lower extrerﬁity injury is not causally related to this'speciﬁc mbfor vehicle

accident” (id.). However, it should be noted that while Dr. Kang cited.i)laintiff’s ankle dorsiflexion as

3 of 4



R I

15 degrees and her plantar ﬂ'exion as 35 degrees, he fa'iledA to establish whether these ranges were within
normal limits (see id.; see alse Ambroselliv T eam’Massapeqya, Ine; 88 AD3d 927,928 [2d Dept 2011];
McCarthy v .Gagne,'él AD3d' 942, 942 [2d Dept 2009]). |

Based upon a ;eview‘ of the record submitted by the parties, and the relevant 1.aw, the Court finds
that defendants have failed to satisfy their initial prima facie burden of proof demonstrating that plaintiff
did not sustain serious injuries as a result of the subject accident (see Gaddy v Eyler, 79 NY2d 955 956-
57 [19.92]; Perez v Ali, 23 AD3d 363, 364 [.2d.Dept 2005]; Nembhard v DeZatorre,- 1'6 AD3d 390, 391

[2d Dept 2005]). In light of the findings in Dr. Brown’s report, Dr. Kan_g’s failure to compare his ROM

findings to the normal ranges, as well as Dr. Paynter’s failure to “set[] forth the objective test or tests

performed supporting his conclusion(s]” (Nembhard , 16 AD3d at 391; see Geba v Obermeyef, 38 AD3d
597, 597 [2d Depf 2007]), the Court finds that_there is atr‘iable issue of _fact as to whether vplaintiff
sustained a sefious injury as defined By the Insurance Law as a result of the subject aecident. Moreover,
since defendants have “failed to establ.ish their prime facie entitlement to judgment .as a matter of law in
the first instance it is unnecessary to reach the question of whether plaintiff’s papers were sufficient to
raise a trlable issue of fact” (Perez 23 AD3d at 364; Nembhard, 16AD3d at 39 1) Accordingly,

defendants’ motion for summary Judgment d1sm1ss1ng the complamt herein is denied.

The foregoing constitutes the decision and order of the Court.

ENTER,
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