Gliklad v Cherney
2016 NY Slip Op 32401(U)
December 7, 2016
Supreme Court, New York County
Docket Number: 602335/2009
Judge: Anil C. Singh
Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various state and

local government websites. These include the New York
State Unified Court System's E-Courts Service, and the

Bronx County Clerk's office.

This opinion is uncorrected and not selected for official
publication.




1" 1

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 45

________________________________________ —- N '
ALEXANDER GLIKLAD, :
' N DECISION AND
Plaintiff, - | ORDER
-against- ' Index No.
' 602335/2009

MICHAEL CHERNEY,

Defendant.
- - S S X

HON. ANIL C. SINGH, J.:

Defendant Michael Cherney moves bursuarit to CPLR 5015(a)(2) and CPLR
5015(a)(3) to vacate an amended judgment, contehding that newly discovered and
previously unavailable evidence obtained from a éovernment archive of bank
records in Russia establishes that the judgmerﬁ was obtained as a res.ult of material
misrepresentations of plaintiff Alexander Gliklad Fantamount to a fraud on the
court. Plaintiff opposes the motion. |

The alleged newly discovered evidence tehdered by Cherney are financial
records of a defunct bank that were retrieved "'from} archives maintained by an
agency of the government of Russia. Kuzbassprombank was a bank headquartered .
in the Kemerovo region of Russia. It was register¢d with 'Fhe Russian banking ﬂ

authorities in 1992. Its banking license was revoked by the Bank of Russia in

;-
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October 2000. It was declared bankrﬁpt in January 2001 and was liquidated on |
November 12, 2002. The bank’s records arenc_)w ;in the government archive.

Gliklad commenced the instant a(;tion in August 2009 to enforce a $270
million promissory note signed by Cherney 1n 2003. Cherney filed an answer
asserting nine affirmative defenses, including lack of consideration.

On July 19, 2012, Justice Melvin Schw?eitzér issued an opinion and order
striking Cherney’s first counterclaim and first affirmative defense.

Subsequently,A Gliklad moved .‘pursuant to CPLR 3126 to 'striké Cherney’s
ninth affirmative defense, lack of consideratién, as a saﬁction for failure to comi)ly
with discovery requests. In a memorandum opinion dated August 8, 2013, Jﬁstice
Schweitzer granted the motion, writing:

In light of Mr. Cherney’s contradictory statements regarding funds
given to Mr. Gliklad, his contradictory statements about the existence
and availability of Kuzbass Coal documents, and his contradictory
statements about the goodwill of the partners who may possess those
documents, the court finds that Mr. Cherney’s excuses and
explanations for why he cannot provide any documents attesting to his
alleged Kuzbass Coal investment ... are expedient and simply not
credible. »

The court has given Mr. Cherney ample opportunity to produce these
documents; documents that were the subject of discovery requests
made over three years ago. After Mr. Gliklad first requested these
documents, their production had been the subject of many meet and
confers, but production by Mr. Cherney has not been forthcoming.
The discovery process culminated in the court’s January 31 Order, and
the July 19 order giving Mr. Cherney one last chance to account for
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the missing Kuzbass Coal documents in a deposition. Since the
deposition didn’t provide any credible ¢ excuses for his failure to-
produce the requested documents, the court finds it to be a reasonable
inference that Mr, Cherney’s failure to furnlsh the aforementioned -
Kuzbass Coal documents is w111fu1 and contumac1ous “Willful and -
contumacious behavior can be inferred by a failure to comply with
court orders, in the absence of adequate excuses. A party that permits
discovery to trickle in with a cavalier attitude should not escape -
adverse consequences.” 'Henderson-Jones v. City of New York, 87 y
AD3d 498, 504 [1* Dept., 2011]. Pursuant to CPLR 3126, the Court
finds it just to strike Mr. Cherney S nmth afﬁrmatlve defense ' '

(thlad V. Chernev, 2013 WL 7862260 [2013] (1nterna1 c1tat10n omltted))

The Appellate Division afﬁrmed in a unanlmous oplmon wrltlng

The court’s ﬁndlng that defendant S conduct in connection with certain
discovery requests was willful. and contumacious is supported by the -
record; thus, the court properly 1mposed the discovery sanction of ,
striking defendant’s first.counterclaims and his first and ninth
affirmative defenses as a result of that conduct '

(Gliklad v. Cherney, 113 A D. 3d 505 506 [1St Dept 2014])

Justice Schweitzer awarded summary Judgment in favor of thlad and

against Cherney in a memorandum oplmon dated March 26 20 14. (NYSCEF Doc.

- No. 928; Gliklad v. Chernev, 2014 WL 1398229) Regardmg defendant s

affirmative defense of lack of cons1derat10n Just1ce Schweltzer wrote in pertment, -

part:

This defense is based on the propos1tlon that Mr. Cherney already
owned his 26.73% interest in Kuzbass Coal through a joint venture at
the date of the note, and that the note lacked consideration. Mr.
Cherney failed to produce any documentation to corroborate his claim,
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and neglected to explain obvious contradictions that resulted in his
numerous shifting positions. '

The court ordered that Mr. Cherney beidep(f)sed to explain where any

_ documentation relating to his ninth affirmative defense could be found

or explain why it was unavailable. Instead of any evidence to support
his positions or credible excuses for his failure to produce the -
requested documents, the court found blatant contradictions in his
testimony and struck his ninth affirmative defense.

Having lost his two key affirmative defenses, Mr. Cherney relies
primarily on the argument that Mr. Gliklad has not established his
prima facie case. When convenient, Mr. Cherney has contended that
the note is complete, because his contention was that the value of the:
note was owed to him. In an attempt to prevent summary judgment,
Mr. Cherney now contends that issues of fact exist with respect to
completeness. This court has given Mr. Cherney over four years to
produce required documents and has been burdened with repeatedly
dealing with his willful, obstructionist behavior. Mr. Cherney has
contradicted himself multiple times, and has provided insufficient
evidence to establish any of his affirmative defenses.

Mr. Gliklad has sufficiently established his prima facie case. Mr.
Cherney’s remaining affirmative defenses are all without merit, and
Mr. Cherney has not raised a material issue of fact with respect to the
basis for this motion. - -

(NYSCEF Doc. No. 928, pp. 3-4)(eniphasis in original).

Judgment was entered on April 15, 2014

In a memorandum opinion dated October 29, 2015, the Appellate Division

'modified the judgment for a recalculation of interest and affirmed the order

awarding summary judgment in favor of Gliklad (Gliklad v. Cherney, 132 A.D.3d

601 [1* Dept., 2015]). The Appellate Division found that Gliklad submitted proof
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of the incomplete executed promissory> n_oté containing én obligation to repay'and
the subsequent documentation that completed t’hé note, and evidence that Cherney
did not pay, and Cherney failed to raise a _‘triablé issue with respect to a bona fide
defense. |

The revised judgment based on a proper c}alculat_ion of interest was entered
on November 4, 2015.

Cherney filed a motion in_thé First Dep'artr_ﬁent for leave to appeal to the
Court of Appeals, which was denied in a _déciéion-édated May 17, 2016.

Defendant Michael Cherne}; 'as_sertsv _in' a sworn vafﬁvdavit- ;chat the judgment
should be vacated based upon bank records ;the Wefe ’unava.ilable while the matter
was in active litigation. Speciﬁcally, Cherney contends that the newly discovered
evidence proves thét Gliklad fﬁade répeatéd misrepre_sentations to the court that he
purchased a block of shares in Kuzbéss’Rézrergol (“Kuzbass Coal”) with a $15
million transfer of funds from an I'c.lc'count‘ of his company Otava Invest & Trade,
Ltd., to an account of Kuibassprombéﬁk.at Credit Suisse First Béston. Gliklad
made this representation as part_of hi»s"cl‘airvn that he sold this same block of stock to
Cherney as consideration for tl;e promiséofy hqte that he was suing Cherney to
enforce. Cherney states thaf:he subg_ﬁiﬁted do_cume__nﬁ from Kuzbass Coal and

affidavits from persons with khowlédge of the owhe_rship of the stock in’thavt
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company to prove that Gllklad never owned the pvartlcular block of stock that he.- :
clalmed to have sold to Cherney or any other stock in Kuzbass Coal In other
words, Cherney malntams that thlad 11ed to the court about transferrlng $15
million to Kuzbassprombank to pay for the block of Kuzbass Coal stock that he
claimed to have later sold to Cherney as cons1deratron for the pronnssory note.
Cherney asserts that, pr1or to the entry of j Judgfnent h1s only knowledge of
Kuzbassprombank the Russ1an bank to wh1ch Gliklad allegedly transferred the $15
million, was that it went out 'o_f busrness in the early 20005,'. Cherney contends that -
he had no information as to w_hat happened to 1ts recordsor whether ’they were .‘

available.

/

Noting that judgment _w_as ent‘ered»against' him i_n_A_pril 20_1_4, Cherney asserts -

that in September or' October vofthat'sarvnetvy.ear,v f;I=:receiVed information that Sdrne'\
kind of court proceedlng invol\';lng}Kti'zbassprornbanklwas pendingv'ln Rnssia”' ‘
(Cherney Afﬁdavrt p- 2 para 3) “Th1s 1nformat1on prornpted me to wonder 1f any
records of Kuzbassprombank m1ght still exxst” (1d at para 3) -
Cherney retained lawyer.s .1n‘Russ1a,to__ 1nve‘st1gate whether the bank .
documents were still aszailable' : ‘Snbselquently, vthe:law}}lers -informed Cherney that
upon the bank’s l1qu1dat10n 1n 2002 all of the bank S records had been transferred

to a government archlve in the Kemerovo reglon of Russ1a where the bank had
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operated. Further, the lawyers had been granted access to the archive to review and _
copy bank records, and the lawyers, or somebne aeting on their instrudions, visited
the archive in 2015 and copied a few bank documents that were believed to be -
relevant to whether the transfer of funds deScribed by Gliklad had taken place in the
manner that Gliklad had represented to'the "c'o'u.rt. , | |

Cherney retained arr accountirrg_ﬁrm.- F orensie accountants and Cherney’s |
Russian and New York based legal teams worked together copying"and reviewing
thousands of pages of barlk documents.

Cherney contends that _the forensi.e accountants identiﬁed a series of loans to
Kuzbassprombank from a Latvian bank narrred Bank Saules and a Lithuanian bank
named Bank Snoras that took place in February 1998 shortly after Gliklad
transferred $15 million to Kuzbassprornbank Cherney states that although he does
not have personal knowledge of whether the $15 million transfer funded these |
loans, he does have personal knowledée of Gliklad’s _ﬁrlanciaI involvement with
Bank Snoras at that time based on several coﬁVers’ations he.had. with Gliklad abotlt
joining with him to purehase Bank Snorae tieginning in late 1997>and continuing
| through 1998.

Cherney has submitted the sworn afﬁdavit of Alexander Konstantinovich

Simonov, an attorney in Russia, describing the steps he took on Chemey’s\behalf to
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obtain the archived records. The at'tolv’ney. states that he learned from public‘inter‘net
sources that the bank’s license'"had b_e'en‘ i‘e_\}oked; i_t was declared bankrupt; and |
documents regarding the bark are stored at the Archive Department of the

Kemorovo Region by the'-GbVQMental' Institution of the Kemerovo Region State

- Archive. According to Mr. .Simo‘no;v,, pursuant tovRuséian Federal Law No. 125-

FZ, archived documents and ar;:hiv'ed irljifolt_;rnatioﬁ' "rf;ay be receiv¢d and used vby o
legal entities or individualé féqge;stiﬁg. afchived doéUménts oh legitimat¢ g_rouhds.
Cherney also exhibits thé '.s.\és}om éfﬁdavit of Yuril_Makh:onin, Who 'statvevs that =
he is a Senior Associatg of _I)-ec‘hei'thuls.'Si‘é, LLC‘.’}'Mv'r‘;'.l\:/v[ak.l-loni‘.r‘l,.stét_es_fhat under
Russian law, after é bank is‘} liéﬁidét_éd, éll of its dd'cgfnents shall become state:“

property and are transferred for pennanént .storage’ at the Russian Federal Archive

‘Agency. He states further .that,‘ba_sejd on th'e}we.vbsi-té‘ Qf the Archive Department Qf

the Kemerovo region, all d()curhents fégardiﬁg kﬁzbaSsprOmbank are: stofed in the
Kemerovo archive. uhder archi\%;é No. P-439 Mr Mék}ionin note_sv.furthéri thét,
under Russian law, an attoﬁie‘y at 1aw is entltled t(j colléct inforrhatian and request
documents from .all Russian stété_aﬁ@ muﬁ_icipal aféhi\}es if such inqumétion is
needed to render legal aidA ;fo a gjlive'ht-. Finally, Mr. Makhonln descrlbesMr ’
Simonov’s access to a r,e‘ading‘fo.rom‘ 'of::thve 'I_(émerO\;o _a;chive, .Wh_er’e he ordered 69

volumes of the archived files. =~
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Next, Cherney exhibits the éfﬁrmatién_under _penalt$/ of pefjury of Pavlina
Eduardovna Kibes. Ms. Kibes stateé that. she ‘was employed at the bénk from 1971
until if became subject to tempofary administration in 1999., and she was Chairman
of the Board from April 1997 through September 1999. Cherney’s lawyers told
Ms. Kibes that Gliklad had presénted to thé édur_t a “debit advice” showing a
transfer of $15 million on Febrﬁary 18, 1998, ‘by. ei_cbmpany named Otava Invest &
Trade Corp. (“Otava”) from its account at 'U'nife.d.'. Europe’an Bénk toa. |
Kusbassprombank account at Credit SﬁiSSe' Fir'st.'ero'ston (the “Otava transfer”).

Ms. Kibes states that she doés_ n(_fc r,ecall the $15 million wire transfer
identified in the debit advice submitt‘ed by Gliklad to the court. She notes that the
bank records that she reviewed do not include lists of exiéting account holders for
the bank at any given time. Neverthel.ess, the records she reviewed show the bank’s
total balances on a monthly basis for the differeﬁf types of accounté opened at the
bank. Ms. Kibes contends that none of the records from February 1998 or later
months show transactions involving the receipf By the bank or withdrawal from the
Bank of $15 million or a similar amount, except f;):rv:certain traﬁsactions, which are
not consistent with Gliklad’s explanatioh for the 't__ransvavction. Accordingly, Ms.
Kibes states that she d.oes not believe that the dgbii advice relates to a depésit of

$15 million into an account at the bank by éithér‘ Gliklad or Otava, or the
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withdrawal of funds to purchase'Kuzbass COal.I

Cherney asserts that this new evideece dembnstrates.eenclusively that
Gliklad lied when he represented to the court :'that he used the Otava transfer to
purchase Kuzbass Coal stock that he later sold to Cherney. Further, he maintains
that the new evidence exposes Gliklad’s fraud in first obteining the sanction order.
striking Cherney’s lack of coﬁsti_derattioh defehs‘e and then .being awarded surﬁmary
judgment on his claim to enfofce the note.
Discussion

At the outset, it is importaﬁt to note thet Miehael Cherney is seeking to
overturn a judgment that was rendered after years.of contentious, pretracted
litigation. If the judgment were Vacated tedéy, the parties would be back to square
one, and scarce judicial resources devoted to this matter would have Been
squandered needlessly and amount to naught. |

Accordingly, “[w]hile a Court under CPLR 5015(a) might possess‘ some
limited jurisdiction to vacate a ﬁ_nél judgment — for example, where the court
purporting to enter judgment leEJked subject %naﬁer jurisdiction’— that discretion
must be sparingly exercised lest final judgments‘be subject to never-endiﬁg attack,

undermining the sanctity and finality of judgments” (Nash v. Port Authorify of New

York and New Jersey, 131 AD3d 164, 166 [1* Dept., 2015]). An application to
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vacate a judgment on the grounds of newly discovered evidence is addressed to the .

sound discretion of the trial court; an appellat?e court will not interfere with the

decision unless there has been an abuse of dlscretlon (Nutmeg Fman01a1 Serv1ces

Inc. v. Richstone; 186 A.D.2d 58 [1St Dept 1992] Natlonal Hotel Manag ment

Corp. v. Shelton Towers Assoc1ates 111 A.D.2d 154 [2nd Dept., 1985]).

CPLR 5015(a)(2) provides that the court which rendered a judgment may
relieve a party from it upon such ‘terms as mayzt)e just upon the; ground of newly-
discovered evidence which, if introduced at the trial, would probably have produced
a different result and which could not have been discovered in time to move .for a
new trial under CPLR 4404. “While a court of original jurtsdietien may entertain a
motion to renew or to vacate a prior judgment on thev-g‘;round of newly discovered .
evidence even after an atpnellate court has at‘ﬁrmed the original order or judgment ...
on a postappeal motion_to_ renew or vacate the movant bears a heavy burden of
showing due diligence in presenting‘ the new evidence to the Supreme Court in

order to imbue the appellate decision with a degree of certainty” (Sealey v. Westend

Gardens Housing Development Fund Co.,—Inc., 97 A.D.3d 653., 6_54-655. [2™ Dept.,
2012] (internal quotation marks and citation om.itted))‘
Evidence only qualifies as f‘newly-discoVered” if it was in existence at the

time of the original order or judgment, but was undiscoverable with due diligence
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(Coastal Sheet Metal Corp. v. RIR Mechanica1= {nc.“, 85AD3d 420‘,_421 [1 t Dept.,

-2011]). To succeed on a motion to Vacate a judgrnent 'on the g_round of newly-

discovered evidence, the mo{fant rnust establish a'rnong _other' things that the
evidence could not have been drscovered earher through the exerc1se of due

dlhgence (State Farm Ins Co V. Colangelo 44 A D 3d 868 [2““l Dept 2007])

Further the evidence must be of such a nature that in all»,,probablhty, it would_.

produce a different result 1f a new tr1a1 is had (Structural Concrete Corp V.

‘Campbell Assoc. Corp 224 A. D 2d 516 [Z“d Dept 1996])

The promissory note-was executed in Russ1a in 2002. Thrs laWsuit. was.
commenced in 2009. Durlng the dlscovery phase Chemey should have cast a wrde

net to search for, unearth and gather ev1dence 1nclud1ng relevant bank records

search for publicly avail‘ablve:records 1n Russ‘ia. Instead‘,, as Ju_st.ice-Sch'V\v/eitzer'-.,
found, Cherney ob.fus:’cated and took_c‘ontradictoryvposrtron‘s"as_ towhy the note :
lacked consideration. . ” | |

It is 1mportant to note that thls is not the ﬁrst tlme Cherney has submltted

purported newly-dlscovered ev1dence to delay satlsfactlon of the Judgment In

June 2014, thlad commenced a proceedlng pursuant to CPLR 5225(b) seekrng to |

compel the turnover of Cherney s 1nterest in certam assets In oppos1t10n to the _'

-
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turnover petition, Cherney subrnltted a purportedly ne;)vty discovered” agreement
dated March 2007, in Wthh Cherney transferred his ownershlp of h1s interest in a
company to his daughters._ Cherney stated that-the:agreement Vt/as located in .201-3',
and had been locked 1nthe Cyprlotofﬁceof a deceasedmanwhoprov1ded adVisor}t ,.
and consulting services to'the Cherney fam11y - N | |

Ina memorandurn op1n10n ent‘e_red» onor about Octoberl O, 20 14, J usttce;.
Schweitzer granted th‘e turnover petltlon,concludmgthat the. 2007 agree'rnent “and
the surrounding tale raises .nothi}ng.vbut'‘f'eig'ned-"issuesT of fact;’;l-The- Appellate’ |

Division afﬁrmed agreelng W1th the motlon court’ that Cherney ralsed felgned

issues (Gliklad v. Chem01 129 A D 3d 604 [1St Dept 2015]) The Appellate

~ Division wrote:

We concur w1th the motlon court S assessment that Cherney s story

about the discovery of the 2007 agreement ~was highly dubrous and

that no hearing was necessary on this issue. The. 2007 document, -

which was produced for the first time in opposrtron to the turnover

petition, predated the EagleRock action and the action that resulted in

the $505 million judgment, and Cherney provides no explanation for

why he did not raise the existence of the "‘ag"reernent” in those actions'; -
Against this stark backdrop, we turn to Cherney s current allegatlons |

The threshold questlon before the court is whether the bank records frorn the .

archive fall within the deﬁnltlon of “newty dlscoyeredf’_evl.dence_as deﬁned by -

legal precedent applying CPLR 56_1-_5-(5)(2).»
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Evidence which is a matter of public record is not, in general, deemed new

evidence which could not have been discoVered with due diligenCe before trial

(Felix v. Law Offices of Thomas F. L1ott1 129 AD. 3d 773 [2rld Dept 2015] IMC

Mortg. Co. v. Vetere, 142 A D. 3d 954 [2rld Dept 2016] In re Estate of Vosrlla 121

A.D.3d 1489 [3™ Dept 2014] Yellow Book of New York L P V. Cataldo 106

A.D.3d 1080 [2™ Dept 2013] A Resmck Text11e Co Inc V. Ramapo Trad1ng

Corp., 2003 WL l748363 [App. Term, 1% Dept., 20_03])_.

For example, in Federated C‘onIServation‘ists of 'Westchester -Countv Inc. v. .

CountV of Westchester 4 A D 3d 326 [2nd Dept 2004], a conservatlomst group _

commenced an act1on agamst a town and county, seekmg a declarat1on that anew
parking lot built by the town/ was located -on land owned by the county Followrng
a non-jury trial at which the town "pr'_oduced doCumentary' ev_iden_ce showing that the
State of New York _was the owner of the parcel in issue: the Suprem_e (:If_ourt'isSued‘ e
an order and judgment_ declarlng'ithat :-the parcel was not}owned -by the county.
Approximately ten months later, the plaintiff 4_moyed pursuant to CPLR :
5015(a)(2) to vacate on thev ground of ‘_‘new1ydiscov’vered”feVldence cjonsisting"
entirely of public records. The::Supi*eme Court denied the mot.ion f'mding. that
plaintiff failed to show that the documents were ° newly dlscovered ” The Appellate

Division affirmed, holdlng that the documents although old were available before
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trial. The Appeliate Division stated that it Was clear from the recofd that ti‘lC only
reason the conservationist group did not -diiigcntly léok for the.do'cuments earlier
was that the group expected to prevail at the t_fial.

Another cése i}lﬁstratirig that a:m_atterl of ﬁublic reéord cannbt be fre_ated as

“newly discovered” evidence is Mully v. Drayn, 51 A.D.2d 660 [4™ Dept., 1976].

Plaintiff appealed in 1974 from an order denying her motion to vacate a 1971
boundary line dispute on the basis of newly discovered evidence. The Appellate
Division affirmed, writing:
Appellant’s application is based upon a 1923 State map, a public  *
record which existed at the time of trial, was discoverable by ordinary
diligence and was subject to subpoena. It is not evidence of the nature
of which will warrant vacating the 1971 judgment.

The First Department addressed whether certain information from the New -

York City Department of Transportation could qualify as “newly diSc’o_Vered”

evidence in Matter of Chatham Towers, Inc. v. Bloorﬁberg, 39 A.D.3d 308_[1St
Dept., 2007]). The First Department d.eniéd.the application to vacate the judgment,
noting that “the alleged newly discovered ev_idencé is a matter of public recprd
which, for purposes of CPLR 5015(a)(2); is generally not deemed ‘nev;v evidence
which could not have been discovered With 'dué Ailigence before frial” (internal
quotation marks and citation or-nitted).,.

/

Cherney argués that the facts of the instant case are distinguishable and that
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there is no case declaring an ir_onclad rule -proh'ibiting the presentation of public - -

records in support of a motion to vacate a judgm_ent'.- 'Unlike the above cases, the

records in issue in the instant matter are records of a Russian bank that was closed -

in 2002, which have been stored 1n ari_archiVe in Siberia for more than a decade. o

" Cherney contends that it -is'_‘a_distortion of the law to equate the failure to be aware

of and to present foreign records 'of'-this' s'ort ‘with the*failure to ﬁndr.recor_ds of a

New York City agency, as was the case in Chatham Towers

The only case c1ted by Cherney to rebut the pubhc records cases is CiZler

v. Cizler, 19 A.D.2d 819 [1St Dept 1963]. However the facts of Clzler Wthh was -

an action for personal 1nJur1es and wrongful death resultmg from an automobile

accident, are readily distinguishable. Th‘e _newly diSCOVered eviden_be was that* of ‘an_ )

eyewitness, a doctor and casual'traveler’ whov paused brieﬂy to render rnedicaI«

assistance, remalning only unt11 an ambulance arrived when he spoke to the doctor .

or medical attendant, and then departed (Clzler 19 A .D. 2d at 819) In short the
case does not involve publ-_ic.,records.

Here, it is clear that documents in a government archive are public records.

As Cherney’s own attorneyv acknowledged in a sworn affidavit, under Russi/an law, v'

after a bank is liquidated, all of its _d'ocuments become state property and are

transferred for permanent storage at the 'Russian'ArChive Agency. .
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The fact that the recerds have been in stdraée in another country for several -

years is of no moment. Intheage of the internet and- globali_zatio,n,fit is possible for -

a litigant who exercises ordinary diligence to locate and obtain public records stored

by a governmental agency. -

Moreover, this_ dispu_te mvolves RuSSian deahngs It dvoes: not ‘»takervn'uch_v o
investigation to tirnely searchfor Russ1an 'bankrecc_.)r_ds that may be.material to
Cherney’s defense ot: lack- of ednsideratidn | .v | | |

In short, Cherney has falled to estabhsh that theev1dence submltted in B
support of the motlon is neyvly d1scovered R

Nor has Cherney been reasonabliy diligent in Obtainrng thls ‘material. -
Cherney has not given a reasbnable'.eXplan'ation.as" to why hefalled tb con.duct_ even
the most cursory search of the int'.ern'et: for the 'bank reCords during' dis'edyery. ' He
has falied adequately to explaln why the recently offered docurnents Wthh were -
available to him as of 2002 could not have been produced pI'lOI' to the entry of the |
initial judgment. | e |

Having determmed that Cherney has not met his burden under CPLR
5015(a)(2), we turn to the issue of whether he has met hlS burden under CPLR
5015(a)(3). - o |

CPLR 5015(a)(3) provides that the court which:r'e‘ndered:a_ judgment may
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relieve a party from it upon such terms as may be just upon the ground of ﬁaud,
misrepresentation, or other misconduct.

Cherney cites several cases where vacatur of an order or judgme_nt was
deemed appropriate under CPLR 5015(&)(’5). -

In Birsett v. General Accident Insurance Company of America, 241 A.D.2d

683 [3" Dept., 1997], the plaintiff céndmen'ced an action against her insurance
carrier for its refusal to defend plaintiff 1n an underlying personal injury action on
the grounds that the policy had.expired“ f'or"nohpayment of premium pvriovr} to the
accident. The trial court granted summafy judgment in plaintiff’s févor fbr |
$75,000. After the judgment was entered, the defendant discovered tha.ttvplaintiff
had settled an earlier action by é passenger in the vehicle for $12,'000 and tﬁereupon
moved to vacate the judgment. The trial court Vac'atéd the judgmeﬁt. : » |

The Appellate Division held that thé' triaf court did not abuse its 'd’iscretion,
stating: | |

Supreme Court further opined that plaintiff clearly misrepresented the
facts both to Supreme Court and to this Court, noting that plaintiff’s
counsel submitted carefully crafted papers to avoid making any false
statements but plainly induced the court to believe that she was still
liable for the outstanding judgment and therefore entitled to $75,000. -~
The court also concluded that the facts misrepresented were material
facts within the purview of CPLR 5015(a)(3), thereby requiring

vacatur of the judgment. Supreme Court also opined that “had the |
settlement been disclosed to Supreme Court and the Appellate

Division, summary judgment would not have been granted nor
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affirmed in the amohnt awarded;” -

(Birsett, 241 A.D.2d at 684)

The second case c1ted by defendant is Gorman Na1m & Musa M D P. C V.

ABJ Fire Protection, 195 A D 2d 1063 [4th Dept 1993]) In 1984 a water p1pe

ruptured in the basement Vault area of a burldlng In separate actions, commenced
by the owner of the buildingand .the_ owner of thev._ad_j_ acent building,: a power :
company was named as a defendant on..the _theoryfthat the workthat it had done in
the vault area had compro'miﬂsev_d_‘the;)‘rntegrrty‘o_f jth"_e; water p‘ipe system, whlch was )
connected to the sprinkler system 1nstalledby aco-defendant in‘the-ac'tion_ brobght L
by the owner of the building (actron Nol) The cor'ir‘i.plaint. and cross-clairn against : J
the corporation in action No. 1 weredi_sr.n'i‘ssed jdpon a surnmary jndgment rnotron. -

After the actions had been convsolidated;» dlsclosure in act_ion Nd 2 revea'led o
that, contrary to its prior representations_, _the poWercorporatlon had parti C’ilp'ate.d. in
the construction proj ect in the vault arealn 1982, a pI'Q] ect that”incil'rded inst:ail_at;ion | |
of the sprinkler systen*r.‘ The trralcourt _granted a rnoti'on to. vacate t_he prior 'order
and to reinstate the c‘ompvl-aint-ahd' cr_oss;c'lairn. 1n acti_on No‘. ‘1 against the power :
corporation on the grounds of newly-dlscovered evrdence and rnlsrepresentatlon
The Appellate Division afﬁrmed wr1t1ng |

After the actions had been consohdated drsclosure in actlon No. 2
revealed that, contrary to 1ts prlor representatlons Nragara Mohawk '
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[the power corporation] had participated in‘a construction proj ect in -
the vault area in the fall and winter of 1982, a prOJect that 1ncluded
installation of the spr1nkler system :

Pursuant to CPLR 5015(a)(3) a court .. has the dlscret1on to Vacate its
prior order upon a showing of “misreépresentation or other
misconduct.” Although disclosure of its activity was requested only

for the years 1983 and 1984, Niagara Mohawk was less than candid
when it represented in its summary Judgment motion that it could find
no proof that it had performed work in the vault area on or before
February 4, 1984, when the sprrnkler pipes broke; leading ABJ and the 4
owners of the Grange Building to discontinue further investigation and
to consent to the discontinuance and dismissal of the complaint and -
cross claim against Nlagara Mohawk That was sufficient to constrtute' :
mrsrepresentauon under CPLR 5015 (a)(3) : o

(Gorman, 195 A.D.2d at 1064) (mternal 01tat10ns om1tted)

The third case is Peterson V. Melch1ona 269 A. D 2d 375 [2nd Dept 2000]

The tr1al court awarded summary Judgment to the defendant in the personal injury
action. . Subsequently, the tr1al court Vacated the Judgment pursuant to CPLR

5015(a)(3) The Appellate D1V1sron'afﬁrmed -wr1t1ng:v o

The plaintiff offered ev1dence that the defendant had engaged in
fraud, misrepresentation, or other m1sconduct by making false
statements in support of its prior motlon . for summary judgment
dismissing the complaint insofar as asserted agamst it. The eV1dence
was sufﬁc1ent to warrant the vacatur of the order .....

(Peterson 269 A.D.2d at 375 376)

The fourth case is Tortorello v. Tortorello 161 A D.2d 633 [2™ Dept., 1990].

A hearrng was held before a J,ud1c1al hea_rmg ofﬁcer to de_terrmne theamount of
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legal fees earned by a law firm Tf}or'sfevr-v-icesv.rendered to '.a‘_;'client_vi‘n a matrimonial' |
action. The hearing 'procefeded m th‘e -ah'serfc_e-‘of the plamtlff and her representatiye. i
Based upon the retainer agrevementz b‘etween the parties and an afﬁdavit-of service‘s
and supportmg time records the law ﬁrm .requested Judgment in 1ts fa\.lor..rn the -

~ principal sum of $69 266 The JHO acceded to the request and a default Judgment |
in favor of the law ﬁrm and agamst the plarntlff was entered Subsequently, the

JHO demed plarntlft’ ] motron to Vacate the Judgment pursuant to CPLR 5015(a)(3). |

The First Department reversed holdlng that the hearrng court should have |

- vacated the Judgment wrrtrng: :

The misconduct present here occurred when the respondent law ﬁrm
failed to appraise the hearing court of the existence of a modified
retainer agreement in ' which the law firm. agreed to accept an hourly

fee which was substantially lower than'the fee agreed upon pursuant to -
the original retainer agreement.- The law firm’s belief that it was no
longer bound by the modified agreement because the plaintiff had
breached it does not serve to excuse the law firm’s failure to bring its
existence to the attention'of the hearing court. Given that the hearing
court’s determination was apparently 1nﬂuenced to a great degree by
the fee arrangement in the original retamer agreement vacatur of the
default Judgment is warranted '

(Tortorello, 161 A.D. 2d at 634)

The fifth case is Matter of Travelers Insurance Co V. Rogers 84 A D 3d 469‘

[1% Dept 2011]. The trral court granted an 1nsurance company s pet1t1on to

permanently stay arb_rtratro___n_ of:van unr_nsured _motorrst c.larm and denied 2

" Page2lof 25

22 of 26




1[* 22] |

subsequent motion to vacate the order. The First Department reversed, writing:

Vacatur should have been granted on the ground of “fraud,
misrepresentation, or other misconduct of an adverse party” (CPLR
5015[a][3]). A review of the record in this case reveals several -
potential instances of 1ntent10na1 and material mlsrepresentatlons of
fact by petitioner, which, at least in part, may have formed the basis of
Supreme Court’s decrslon and order to permanently stay arb1trat10n

(Matter of Travelers, 84 A D 3d at 469)

The present case is Complete_ly‘ distinguisnabl.e.-. In the _aboye e.ases', .there was -
unambiguous, direct eyidenee of intentronél-fraud, miseo_nduc:[ Or R
misrepresentation. | o | |

By contrast, Chemey"relres on facts inferred_indireetly from bank records; o
Unlike the cited cases, Che}‘rney;_h}iredva handplcked team of lawyers and |
accountants to _conduot .an eiaborate; subj eCtiiVe;analysis of an ineomplete fraction of
voluminous bank records:to. supporta preordarned 'oonclusion. Ultimately, .itvi’s' .‘
unconvincing. | "

Whlle CPLR 5015(a) vests a court w1th drscretronary power to reheve a
party from its Judgment or order that d1scret10n should not be exer01sed where as -
here, the moving party has demonstrated a lack of good farth .or been dllatory
(Greenwich Sav. Bank v. JAJ Carpet Mart 126 A.D. 2d 451 452 [1St Dept 1987])
“Furthermore, where the movrng party’s clalmvls of dubrou_s merlt, as here, that .
discretionary power should be subordinated to tbe'poliey fayoringthe tinality of
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judgments” (id., at 453) (see éiso Diaz-Tirado v. Rchra,' 1 69 A.D.2d 576, '577 [1%

Dept., 1991]; Spodek v. Feiiausfc‘h,_z'5_9,Av.D.2d 693, 693 {2’_“ Dépt., 1 ‘9 99']).

It is important}vto cqnsidér. the tote.ilvity> of the circum.stances.. Asa _direcf f¢sult |
of Cherney’s willful and cér;tﬁmac.ioﬁs miscohduétg Justlce Schwéitzer struck f |
Cherney’s defense Qf - lack of ¢0hsideration. .'N'ow»,' Cherney aséefts that’t,hecbur_t
should simply ignofé J usﬁcé _SéhWéitzé‘rﬁ'ofdérand alvl.oWeChe:f_n.ey to fcsuneét the
strickeh defense. Thé gist _o':f éﬁerney’s argument is fhat’ héwly diévc.o{/ered:cvid‘e‘nc.e
of fraud, misrebresentatior} Q_r' I;isc'oriduczt}by 'G;lbikl'ad'tlfﬁr‘.l.lps Cherﬁey?é own -
misconduct. | |

Justice Schw’eifzér déscribed' in gre_at détéil the rﬁiscbhduct of Chernéy
regarding discovery, as Well as Cherney’s shifting stories _rékgard,invgv éXecutiorl of the
promissory note that éo;mp_let'evlé/ undemj_inedeh‘efri.gy;s' '-creflibility 1n the eyes éf thel

court. In short, the newly discovered evidence vdoe's- nothing whatsoever to refute -

X

~ the fact that Cherne_y;engag‘ed iﬁl.Wilil-ful and contu'ma‘civou_s, fnisconduc;t and

.presented inconsistent _stori'es;./_ :Wha;c he s;iid a‘nd d1d ’can‘rllo'tvb‘e ﬁnddhe. -

After Gliklad mad_e out hlS pri@é ‘favci'e cas_é.by showmg proof of the note and
Cherney’s failure to pay, thé Bufdén Shiftéd té Chémey' to ?.resvevr}'t a.l-e'g;itimate
defense to the valid ﬁote throughcompetent eVideﬁée; At aﬁy jpoint.pvri'(v):r to the‘.} .

striking of his lack of considerafiqn defen's.e', Chefney could he;yé raiéed the $15
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million payment as an issue. Because he never raised the issue, it is cleér that
Justice Schweitzer’s striking the lack of consideration defeﬁsé and granting
summary judgment had nothing to do.wi‘th the $15 million payment. In this regard,
it is noteworthy that Justice Schwetizer’s decisions do not even mention the $15
million transfer by Gliklad to purc}iase h.i's:int‘:ere'st in Kuzbass Coal. - |

Moreover, after the lack of considérétion defénse was stricken, the _defense
was removed from the casé enﬁrely; Cherney was précluded from challenging

Gliklad’s allegations; and Gliklad’s a_verments related to consideration were

deemed admitted (Wilson v. Galicia Contrac‘ﬁhg & Rcst_oration Corp., 10 N.Y.3d

827, 830 [2008]; G.M. Da;ca Corp. v. Potato Farms, LLC 95 A.D.3d 592, 594 [1*
Dept., 2012]). o o

In addition, it is noteworthy that Gliklad exhibits-ev_idence that was presehted
during the five years of litigation, including affidavits and deposition testimony,
demonstrating his interest iﬁ Kuzbass Coal and 'cohsiderati;n for the promissory‘
note (Memorandum in Opp., exhibits 26-34).

Weighing the pro{/en willfgl and contufnacious miécdnduct of Cherney
against the alleged misconduct of Gliklad, thisv Cpun in i.tsv discrétion finds that'
Cherney has failed to meet his hcavy bvqr__d.écﬁ.'6f~_d¢m0nstrating su_fﬁcieﬁt grounds to

necessitate vacatur of the judgment entered over two years ago. The new evidence
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| Date: December 7, 2016 S | M C.,j

is yet another serving of shifting exbianations as to.why he should not be held liable :
upon a duly executed promlssory note Chemey had a full and falr opportumty to
litigate this matter prior to the entry of Judgment Flnally, Cherney has failed to
meet his burden demonstratlng that the evidence submitted on this motion would
have probably changéd the I'eS‘l.llt: |

Accordingly, it is

ORDERED that the motion made pursuant vt(;:CPLR 5015(a)(2) and CPLR |

5015(a)(3) to vacate the‘amended judgmen’g is denied.

New York, New York " Anil C. S/ngh S
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