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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 49
g X

ITAL ASSOCIATES, ANTHONY LEPORE, LOUISE

LEPORE, GABRIELLE LEPORE and ELENORE LEPORE
individually and on behalf of HARRISON STREET ’
DEVELOPMENT ASSOCIATES a/k/a 18 HARRISON
DEVELOPMENT ASSOCIATES, a New York limited '
partnership, '

Plaintiffs, DECISION AND ORDER
-against- ‘ Index No.: 650163/2014
N Mot. Seq. No.: 005
THOMAS AXON, 18 HARRISON STREET CORP., '
HARRISON STREET REALTY CORP., RMTS LLC,
and AXON ASSOCIATES, INC.,
Defendants,:

-and-

LORAINE BUETTI, STEPHEN J. LOVELL, and
JAYNE SPIELMAN,

Additional Defendants.

S emmmmm———mm G mmmmsmme e ——— X

0. PETER SHERWOOD, J.:

In motion sequence n.umbcr 005, plaintil‘fs’ counsel Samucl Goldman & Associa:f;e_s (“SGA™)
moves for an award of $1,225,771.91 in attorney’s fees plusy $43,264.41 in expensefs out of the
purported “$3,502,205.47 common fund” payout SGA claims it recovered on behalf of%ig‘ht of nine
limited partners in the Harrison ‘Street Partnership (“Partnership”).” Alternatively, '_:SGA seeks
payment for the value of SGA’s services and a pro rata share of expenses on quamumm'jeruit/unjust
enrichment theories against three limited partners, Stephen Lovell (“Lovell”), The Spieiman Group
(“Spielman™) (together “Lovell/Spielman™) and Lorraine Buctti (“Buetti) (collectively, %“Additional

Defendants”), who, SGA argues, obtained the benefit of SGA’s services without payirfg for them.'

' SGA asserts that under quanfum meruit/unjust enrichment, it is entitled to $334,301.44
in attorney’s fees plus $11,799.38 in expenses against Lovell and Buetli each, as well as

$222,867.62 in attorney’s fees plus $7,866.24 in expenses against Spielman, for an aggregate fee

of $891,470.50 and $31,465.00 in expenses.
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Lovclil/Spielman (represented by Jeffrey N. Levy, Esq.) oppose the motion, along wvth Bgetti
(represented by Steven D. Feinstein, Esq.) arguing, infer alia, that in May 2016 Justice C;_Ioin rejected
similar arguments in a related matter and that there was zero risk to SGA when it decidéd to take on
this case because the defendants had already agreed to scll the subject property before S&A filed the
complaint. They argue that the lawsuit has been a pretext 1o allow SGA to make a claim for
attorney’s fees.

L Background

a. The Action

The Partnership’s sole asset was a fully occupied commercial property located at 18 Harrison
Street in a Manhattan neighborhood commonly referred to as Tribecca (18 Harrison Street
Property”). The Partnership acquired the property in 1985 for $500,000 (see NYSCEF Doc. No. 24,
97). Defendant 18 Harrison Street Corp. (“18 Corp.”) was the general partner. It is owned and
controlled by defendant Thomas Axon (“Axon”). o

In October 2013, Goldman drafled a termination letter to A-x_on and requested books and
records (Buetti Afl., §9). The letter was drafted for Lovell’s signature but Lovell _di:d not sign it.
The letter was sent on October 31,2013 by ITAL Associates. On November 5, 2013, rﬁdrc than two
months before SGA filed this lawsuit, Axon agreed to sell both the 18 Harrison Property and
commercial property located at 185 Franklin Street in the same ﬁcighborho‘od (“185 Franklin
Property”), which is the subject of another action discussed below (Italiano Aft., § 17).

On January 17, 2014, SGA brought this action, naming Buetti, Lovell a‘nd_:Spiel'man as
“Additional Defendants.” The complaint asserts eight (8) causes of action, two of which are
derivative claims, on behalf of the Partnership. Thc two derivati>ve claims sought an accounting of
money allegedly taken by Axon and a declaratory judgment nullifying certain transactions
undertaken by Axon, including an allegedly fraudulent million dollar mortgage the P'ax{thership
issued to Axon. On March 7, 2014 Lovell/Spielman filed their answer in which they admitted all
material allegations in the complaint, joined plaintiffs as to all eight causes ofraction; and added a
crossclaim against the defendants ‘sccking appointment of a receiver INYSCEF: Doc. No. 17).
Thereafter, plaintiffs and defendant conducted limited discovery and plaintiffs continued to challenge

alleged “looting™ of the Partnership by the gencral partner (see NYSCEF Doc. No. 65). At the same

3 of 17.




[* 3]

time, 18 Corp. considered a number-offers that did not get past the due diligence period 2‘(af‘f'mmxtion
of Samuel Goldman .25, 29-30). On F ebruary 3, 2015, the Partnership entered into a Contract of
Sale of the Harrison Street Property, with a closing scheduled for April 3, 2015 (id.??ﬂ{ 29). The
closing was delayed as the limited partners negotiated their claims against Axon. ’ |

On July 27, 2015 the Purchaser commenced a lawsuit against the 18 Harrison Street Property

: seéking specific performance of the Contract of Sale (Eighteen H&rr_ison Management LLC v 18

Harrison Street Development Associates, LP, Index No. 157640/2015) (“Related Action”). That
case was transferred to this court on October 9, 2015 as it related to this action, althoujzh this court
had been managing the matter informally prior to that time. OnJuly 30,2015, SGA ﬁleié a proposed
order to show cause iﬁ"this action that sought to allow the sale to close and to escrow all of the funds
from the sale (affirmation of Jay A. Gayoso; exhibit 4). A similar order to show cause was filed on
August 3, 2015. Both motions were withdrawn (NYSCEF Doc. No. 49).

b. The Parties

For this action,.in July and November of 2013, SGA signed retainer agreements® with two

families (Italiano and Lepore) who made up five of the limited partners of the Partnership. These

families are not affiliated with either the Pa‘rt'nership’s general partner, defendant 18 Harrison Street
Corp., or its principal, defendant Axon.* In aggregafc, ﬁlainliflé owned 14.85% of the Pérthership,
18 Harrison Street Corp. owned 1% and other Axon companies owned limited partncrsh‘ip interests
aggregating to 44.55%. The remaining thre¢ limited partners ~ Lovel, Spielman and Buetti owned °
14.85%, 9.90% and 14.85% of the Partncrshi;z, respectively, aggregating 39.60%. Theiy t00 are not

affiliated with the Axon defendants.

? Buetti never responded to the complaint but on October 12, 2015 Steven Feinstein put in an
appearance on her behalf in which he also acknowledged receipt of the summons and complaint
(see NYSCET Doc. No. 64). Despite her default, the court permitted Buetti to participate in the
proceedings, including settlement negotiations.

* Under the retainer, SGA receives 30% of any recovery if collection or settlement occurs within
75 days of the filing of the Complaint, 35% if it occurs between 75 days after filing of the,
Complaint and 90 days before trial and 40% if it occurs afterwards (affirmation of Samuel
Goldman, exhibit A [Plaintiffs’ Legal Services Contingent Fee Agreement]).

* SGA’s individual plaintiff.clients are Ital Associates (“Ital”), Anthony Lepore, Louise Lepore,
Gabrielle Lepore, and Elenore Lepore.
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c. The 185 Franklin Case

SGA previously pursued another case agair;st Axon and adifferent limited partnership where
Italiano and Lepore were limited partners and Axon controlled the general partner (])al v Axon, Index
No. 153449/2014 [Sup Ct New York County] [Coin, .J.] [“185 Franklin Case™]). Lovell aﬁd
Spielman were not limit_ed partners in that partnership, although Lovell’s mother-in-law wés. After
settling the 185 Franklin Case, SGA made a fee application against the limited partneés who did not
sign its contingency agreement. In that application, SGA made substantially similar arguments to
those’ being made on this motion. Ina Decision and Order dated May 6, 2016, Justice Ellen M. Coin
denied the fee application (affirmation of Jeffrey N. Levy, exhibit 1), holding, inter alia, that New
York Partnership Law § {15-a (5) is not applicable to recoveries by individual partnérs, that SGA
had a conflict of intercst, that there was no common fund, that there was no agrcement to pay fees
or be bound by the retainer agreement, and that there was no unjust enrichment. Notab]y, SGA was
paid $1.7 million in fecs by the 26 clients that had signed contingency fee retainers.

d. SGA'’s Interactions with .-tlie édd.i_tional Defendants

Buetti first became involved with SGA in July 2013 (aff. of Loraine Buetti § 9) when her son,
Jarret Buetti, began to investigate her options with respcct to the Franklin Street and Harrison Street
partnerships (id § 5). Buetti had a 2.75% 0"Wncrship interest in the Franklin Street Partnership
compared to a 14.85% interest in the Harrison Stfeet Partnership (id. 9 3).'ln'2013, jayn’e Italiar;o
of Ttal Associates, a limited partner in botfl the Franklin Street and Harrison Street partnerships, told
Buetti that her friend, Samuel Goldstein, was trying to get all of the 28 non-Axon affiliated limited
pariners in the Franklin Street Partnership tb sign a contingency retainer with SGA (id. 96). On July
10, 2013, Buetti signed (id. § 9). She claims Goldman pressured her to sign a sepérate rctainer
agreement in connection with the Harrison Street Partnership, after Axon had already taken steps to
sell the properties (id. 99 13-16). Buetti alleges that Goldman told her that whether she signed an
agreement with him or not, SGA wéis entitled to 30 t0 45 percent of the money Buetti would receive
from a sale of the 18 Hérris'on Street Propcr{y (id.). She told Goldman 1i1at she would not under any
circumsténces allow him to represent her in the Harrison Strect Partnership matter (id § 16).

In fall 2013, SGA contacted Lovell and Spiclman and requésted that they sign the SGA

contingency retainer. Initially, Lovell and Spielman retained Mark Mermel, Esq. to review the
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retainer and advise them. SGA claims thisresulted in SGA sending a revised retainer on December
11, 2013 setting forth hourly rates (affirmation of Samuel Goldman  44). In February 2014, after
being served the complaint, Lovell and Spielman hired the Tashlik Goldwyn Crandell Levy LLP
(“Tashlik™) to represent them,
" e The Scttlement

On November 18, 2015, this case was settled in principle at a conference before this Court.
Pursuant to the scﬁicmenl, the cight (8) non-Axon related limited partners are to receive $4.5
million. A settlement agreement was not submitted fo the court and approved until March 28,2016
due to a dispute between SGA and Tashlik over handling of SGA’s claim for an awar:d of attorney

fecs from the payout to Lovell, Spielman and Buetti. In the end, the court directed that $600,000

allocable to Lovell, Spielman and Buetti be placed in cscrow pending the court’s determination of

SGA’s fee application (affirmation of Jeffrey N. Levy §51) and that the remainder of the settlement
funds be released promptly. As a result of the settlement, $955,828.77 was allocated to cach of
Buetti and Lovell and. $637,219.18 went to prelman
f. SGA Efforts in this. ngatmn y

SGA and the Additional Defendants offer starkly different characterizations of SGA’s eﬁorts
in this action. Buetti alleges that SGA submitted two Ordersto Show Cause, which it later w;thdrew,
but made no effort to get a judicial determination 6ft‘whethcr any of the allegations in its complaint
were valid. SGA took no depositions and did no further discovery. Lovell/Spiclman: svay that after

filing the complaint, SGA did nothing more than await sale of the building to collect its fee. The

‘record before the Court reveals that SGA did much more (see, e.g., NYSCEF Doc. No. 65).

SGA states it expended 1,528.1 hours for a total of $768,744.46 of attorney time and spent
$43,264.41 in expenses but submitted no time records. Buetti replies that this number of hours is
incredible as there were no depositions, complicated motion practice, nor a trial. She emphasizes that
the amount of hours claimed approximates what a single attorney bills working almost full time for
a year. On April 27, 2016, Buctti’s attorney scheduled a meeting at SGA’s office to review SGA’s
filed (afﬁrmatiop of Jay A. Gayoso § 4). SGA refused to turn over its time sheets or files (id 1 3).

SGA received (or will receive) over $330,000 in fees from plaintiffs.
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3 | Arguments
a. Plaintiffs’ Arguments
SGA argues that a fec recovery is warranted under the “common fund” doctrine, which
provides “a litigant or a lawyer who recovers a common fund for the benefit of persdhs other than
himselif or hxs clientis enmled to a reasonable attorney's fee from the fund as a whole” (Bnemg Co.
v Van Gernert, 444 US 472 478 [1980]). “To allow the others to obtain full benefit from ‘the
plaintiff’s efforts without contributing equally to the litigation expenses would be to enrich the others
unjustly at the plaintiffs expense” (Mills v Elec. Auto-Lite Co., 396 US 375, 392 \‘[‘1970_]);' The

“common fund” doctrine is characterized not by the application of rigid rules and formulas, but

-rather by the great flexibility with which if is a_bpliéd to pr()m_dte its two underly'ing purposes

(Seinfeld v Robinson, 246 AD2d 291 [1st Dept 1998]). SGA argues that it created a $3,502,205.47

~common fund through “a comprehensive investigatory process and negotiations, rather than

protracted litigation™ (affirmation of Samucl Goldman 9 3, NYSCEF Doc. No. 104). SGA also
maintains that New York Partnership Law § 115-a (5) permits the Court to award reasonable
attorney’s fecs if, as in thc case here, there i s a recovery by settlement.

As to the size of its fees request, SGA argues. that fees equal to 35% of the recovery are
rcasonable under the percentage of the recovery method. The fee arrangement provides for a sliding
scale contingency fec, which increases as the matter progresses. SGA asserts that this fce
arrangement reflects the market rate because the 'lirriited partners in this case and the 185 Fraﬁklin
case had attempted for years 1o locate a law firm that would take the cases on a contingency fee
basis, which only SGA agreed to do (aff. of Lawrence 'ltaliaﬁo‘ 99 7-8). This fee arrangecment was
accepted by 26 of the 28 limited partners in the 185 Franklin case and five of the eight limited
partners in this case. SGA asserts that courts routinely approve attorney’s fees of 1/3 of the
settlement (see e.g., Lopez v Dinex Grp., LLC, 2015 NY Misc LEXIS 3657 [Sup Ct Oct. 6,.2015]).
Courts have also approved higher fecs (see, e.g., Hart v RCI Ho: épifalily Ho?dings 2015 US Dist.
LEXIS 126934 [SDNY Sept. 22, 2015] {approvmg attorney’s fees and expenses cqual to 36 7% of

a.$15 million settlement fund]).
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SGA maintains that the fee requested isalso rcasonable when the Lodestar method is applied.
The total value of the time claimed by plaintiff’s counsel is $768,744.46 and the fee requestedis 1. 59
times. this amount. SGA offers to provide the court with documentation if requested, including
complete time charge records. o ' _

SGA adds that the requested fee is reasonable under other factors courts consider. SGA
asserts it took significant risk when it took on the case without any guarantee of compersation, there
WEre no prior j _udgment's; the firm is highly experienced, the matter was highly complex and required
a detailed line-by-line analysis of 15 years of Partnership financial data. SGA also argues that
counsel for the Additional Defendants entered the case only after SGA had conducted its initial
investigatory work.

SGA also argues that it isentitled to fees based on quantum merui and unjust enrichment
concepts A party may not accept the benefits of legal work knowmgly performed w;thout paying

the reasonable value of such services (see Reingold & Tucker v Golia, 2013 NY Slip Op 50103[U]

[Sup Ct2013)). In Golia, a law firm defended Golia in three cases. While the firm received retainer

agreements in two cases; Golia dclayed signing the third and hired new counsel instead. The court _

held that the {irm was entitled to fees from the third case under quantum meruit. The Court held that

to obtain fees this way, an attornecy must show (1) performance of services in good faith, (2)

acceptance of the services, (3) an cx‘p‘ccta‘t’ionvof compensation, and (4) reasonable valuc for the
services. SGA argues-that these four elements have becn mct.

| SGA asserts that Lovell and Buetti agreed to-a similar retainer in the 185 Franklin Case.
Further, Buetti discussed the Harrison Partnership case with SGA for two years without si gning the
agreement (affirmation of Samuel Goldman 9 55). Lovell’s mother-in-law, Mrs. Calick, was a
partner in both partnerships. In August 2013, Lovell agreed to the retainer on ‘bc’half‘ of Mrs. Calick

in the 185 Franklin case, but failed to sign for himself when requested in connecnon with the 18

| Harrison casc. Lovell and Spiclman retained “Tashlik as their counsel in this matter dfter a

settlement in prmmp]e had been reached. SGA asserts that Tashlik did not monitor the sales proccs:
analyze the financial records, or retaina forensic accountant (unlike SGA). Morcover, Tashlik ncv_er

acted to request appomtrnent of a recelver as it urged be done in its crossclaim. SGA argues that
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Buetti was not sépara’tcly represcnted in this matter until October 12, 2015 and filed 'only limited
papers in this action. _

Regarding unjust enrichment, SGA asserts that the Additional Defendants obtained a benefit
from it without compensation. Finally, SGA argues that the $43,264.41 inex pensés were reasonably
incurred aﬁd necessary. They include charges for research, photocopying, long distance telephone,
fax charges, postage, and delivery ckpenscs.

‘ b. ,Ad_di_tiona_‘l,Defendapts’. Oppositions
Additional Defendants argue that SGA representéd only 14.85% of the Partnership and

27.3% of the non-Axon limited partnership interests. Although SGA states it represents five of the

eight non—Ax‘on Limited Partners, four of them arc members of the same family and only account
for a 9.90% interest. The Additional Defendants also assert that they declined SGA’s representation
(repeatedly) bccaﬁs’e ‘they did not feel comfortable with SGA’s abilitics. Lovell and Spiclmaﬁ
appeared by their own counsel in February 2014, shortly after being served with the Complaim
Buetti who claims she was never served with the complaint {see Buetti AfT. 920, NYSCF F Doc. No.
120) appeared by her own counsel in October 2014.° ‘

Additional Defendants argue that having violated" several of the 'New York Rules of

Professional Conduct, 1o fees should be awarded SGA. “Specifically, SGA v1olated Rule 1.7 which

concerns conflicts of interest, by dttemptm,g, to represent plamtlfts and the Addmonal Defendants

at the same time. Additionally, each atfected client did not give informed consent, confirmed in
writing as required by Rule 1 .7[b][b]. SGA also did not advise the Additional Defendants of any of
the actual or potential conflicts of interest (.111~ of Loraine Buetti §9 13-16; see generally affirmation
of Samuél Goldman). SGA knew that the Harrison Street Property was going to be sold before filing
the complaint and had a duty to give Additional Defendants an informed choice about what was in

their best interests. 'l‘hey.argue that some may have wanted cash flow instead of a sale. SGA did not

regularly inform them or give them advice. Rather, the Additional Defendants retained their own -

counsel and paid their own significant fees. In'the 185 Franklin case, SGA sued Sommellaand Karol

(who werc limited partners in the Franklin Street Partncrship), again, as “additional defendants.”

* Buetti’s counsel acknowledged receipt of the'summons and complaint in his Nonce of

Appearance(see NYSCEF Doc. No. 64).
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Judge Coin found that by naming Sommella and Karol as defendants, SGA created an irreconcilable
conflict of intcrest inviolation of Rules 1.7 (a) and 1.7 (b) (3). They claim tha/t SGA ¢ontacted not
to protect their best ihterests, but (o protect its fee.

Regarding the fee request based on New York Partnership Law § 115-(a) (5), Additional
Defendants point out that the statutc applies to derivative claims only and that only two of the ei ght.
causes of action here are derivative (the Fifth Cause of Action for accounting and Sixth seeking to
nullify an alleged fraudulent mortgage transaction). Additional Dcfendants argue the action was
settled and characterize the derivative claims as “abandoned.”

They argue that a “common fund” was not created becausc the payments satisfied individual
claims. In any event, rcéovery m a common-fund case is limited to “exceptional cases” in which
“dominating reasons of justice™ require the allowance of c0u11$él fees (Kantrowitz, Goldh_ainer &
Graifman, P.C. v New York State Elec. & Gas Corp.,27 AD3d 872, 875 [3d Dept 2006]). Additional
Defendants emphasize that Justice Coin denied the identical “common fund” and Partnership Law
arguments that SGA makes her‘e»(aﬂin‘néﬁon of Jeffrey N. Levy, exhibit 1 at 11, 14). The money
rcccivcdvfr’om the sale was from. an asset é]‘rcady owned by the partners. This was not, as in a class
action, a recovery of damages. Additional Defendants note that the court in Sklomchik v Richmond
103 Equities Co. (763 F Supp 732, 745 [SDNY 1991]) held that NY Partnership Law §115-a (5)
cannot be used to recover fees from individual parties, but rather, i‘s*app[i'cabie' only for a recovery
of fees from the partnership itself — and kere, the Partnership did not recover anything (see id. [the
fee application “ignbres the requirement of New York Partnership Law, § 115-a (5) thét expénscs
and fees be paid out of the award to the partnership”]).

Additional Defendants also assert that in her denial of SGA’s fee applicalionf Justice Coin

noted that “while the complaint . . . asserted both individual . . . as well as derivative claims . . . the

‘monetary settlement satisfied only plaintiffs’“individual claims” (affirmation of Jeffrey N. Levy,

exhibit 1,at 10, NYSCEF Doc. No. 117). Both'matters were settled by a sale of the partnership’s real
cstate. In this action, Lovell and Spielman specifically refused representation by SGA and rctained
separate counsel shortly after conﬁnenc-cmcnt ofthis litigation. Buetti retained cofms_el much 1ater,
in October 2015. Additional Defendants distinguish the cases cited by SGA as being clas/s actions

which apply a different construct for attorneiz‘s fees awards. Inaclassaction, Additional Defendants
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would have had an opportunity to opt out of the “class.” Here, they were not. Finally, SGA is being
paid. It stands to receive $330,000 from its clients.’ o

Regarding the amount of fees being sought, Additional Defendants argue that SGA’s request
is not reasonable and that SGA s failure to provide time records is fatal. Courts require substantiation.
of thé effort expanded where fees are being sought (Goldberger v Integrated Resources, Inc., 209
3d 43, 46 [2d Cir 2000] [“[f]ollowing an exhaustive review of counsel’s billed hours™}]). They
maintain that SGA’s aflirmation that it ,incurred.ovcr $768,00_O in time charges seems excessive for
only drafting a complzlxi'n't; two Orders to Show Cause that were withdrawn, participaling in
settlement discussions and dr;lf ting an application to approve the settlement. They confgel}d that SGA
did not submit detailed time records, but argue that SGA improperly aggregated the time spent in
this case with that spent on the 185 Franklin case. They also assert that SGA delayed settlement -
negotiations to position the matter more favorably for this fee application..

Concerning a lodestar analysis, a reasonable houﬂy rate and reasonable number of hours
creates a “presumptively reasonable fee” (Millia v Metro-North Railroad Co., 658 F3d 1 54 166-167
[2d C1r 2011}). Additional Defendants argue that the analy51s fails here becausc SGA did not provide
a breakdown of its time and did not justify-its hourly rate. SGA clalms, without support, that the
value of its time is $768,744.46 and requests 1.59 times that amount. An enhancement, such as the
one SGA requests, may be a\gVardcd only in*“rare”and “exceptional” citcumstances (Millea, 658 F3d
at 167). Such circumstanccs are absent in this case. 4

In response to the fQuc)ntum Meruit/Unjust Enrichmcht basis for an award, Additional
Defendants argue there wasno unj’dst enrichment. Additional Defendants hired and paid :l.he-ir own
counsel. SGA cannot show that the work was done af the Additional Defendants’ request. Instead,
SGA sought to interpose itself as the attorney despite repeated express refusals of its services. SGA
cannot cstablish even a guasi-attorney-client relationship, specifically because 01 the ethiéal

considerations discussed above. Again, Judge Coin denied a similar argument in the 185 Franklin .

¢ See Kantrowitz, Goldhamer & Graifinan, P.C., 27 AD3d at 875 (“Petitioners do not dispute that
they have received réemuneration for their cfforts pursuant to the one-third contingency fee
arrangement . . . this fact alone militates against a finding that this.case constitutes one in which

‘overriding consxdcratlons ‘require the equitable allowance of more fees to petmoners )
{citations omnted)

10
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Case (affirmation of Jeffrey N. Levy, exhibit 1, at'16).

Additional Defendants also argue that SGA cannot colléct expenses and ;foten‘sic fee

~ expenses either, because SGA did not have an attorney-client relationship with them. SGA has also.

refused to provide a copy of ‘its accountant’s bill and has not proven that those expenses were
necessarily and properly undertaken.
b.. Plaintiffs’ Reply

In reply, SGA points out that Justice Coin’s decision in the 185 Franklin Case is on appeal.’

N

SGA argues that there was no “conflict.” According to SGA, the Additional Defendants were
necessary partics to'the lawsuit and were named to give them notice of the proceedings. No.claims
were asserted against them and Paragraph 17 of the Complaint ‘states that they are named as
Additional Dcfendants solely because théjr interests may be affected by the outcome (NYSCEF Doc.
No. 1,9 17). l.,ov,ell‘and Spielman filed an Answer and Crossclaim which states that a receiver
should be appointcdlto manage the proposcd sale but never filed a motion {or such relicf. Thus,‘”SGA
argues thét Tashlik agreed With..SGA’s’ stratcgy that there should be a sale, as evidenced by its
failure to file _ﬁapers-suggest'ing_ an alternative course of action. Tashlik could have asserted
derivative claims and sought to remove SGA as counsel for plaintiffs. It did none of'that, |
SGA also asserts that but for the “common fund” doctrine, the limited partners could not
have obtained counsel to take their case. SGA argues, based on public policy, that the goal of
incentivizing cournsel to take cases such as this one would be entircly undermined if potential
beneficiaries i:ould avoid paying plaintiff’s counscl by retaining their own counsel merely to shadow
the litigation. SGA also cites Koppel v Wien, 743 F2d 129 (2d Cir 1984), which held that a separate
fund need not be contemporaneously crealgd} the “fund” is a fee sharing mcchanism for those who
share in a bencfit by the plaintifl’s action. SGA argues that the Additional Defendants could have
“opted-out,” as in a class action, by simply opposing thc sale. -
" SGA argues that New York Partnership Law §115-a (5) applies evén lhougﬁ therc is no
recovery on speciﬁcaﬂy derivative claims. The law should not penalize counsel if the settlement of
a derivative cause of action results in awards to the plaintifls indevidually. Cases arc usually settled

for omnibus amounts settling all claims, The scttlement here included settlement of all the claims,

7 The appeal from th May 6, 2016 decision has not been perfectéd.

1
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including the derivative claims. SGA reiferét'eﬁ that the Parinership benefited by SGA obtaining
access to the Partnershlps accounts and financial rccords and that it was SGA’s analysis of thosc
records that uncovered'a multitude of improper payments and resultcd in cnhancement ofthe: payouts
to plaintifls.

SGA argues that submission of detailed time shcets are not necessary here because the court
is being asked to apply. the percentage of the recovery method, applicable in this cquitable fund
context (see e.g., Hart v RCI Hospitality Holdings, 2015 US Dist LEXIS 126934. At *37 [SDNY
Sept. 22, 2015] [“The Second Circuit has’ authonzed District Courts to employ a percentagc-of -the-
fund method when awardmg fees in common fund cases™]).

III. DISCUSSION

“The court became engaged o‘vcrsc,eing the settlement negotiations not long after plaintiff filed
the request for judicial interventi(_in_ and, as a result, is uniquely positioned to assess the facts that are
relevant to this motion.

Of necessity, SGA represented the interests of all of the non-Axon affiliated limited partners

* against the general partner. since early 2013, long before it filed this case. Through its efforts both

the Franklin Street and Harrison Street properties were sold, with the limited partriers receiving

multiples of the initial buyout offer A‘xo'nrhad made to them for the Franklin Street Property before

‘SGA became involved. Further, sale proceeds to the Partnership were not discounted by the

substantial sums Axon-sought to impose on it. The complaint alleges that although the Harrison

‘Street Property has been “extremely profitable,” the limited partners have received no distributions

since 2000 or carlier and that“Axon has been systematically and continually looting the Parthership
and misappropriating all of 1hé Partnership’s net.cash flow sincc at least the year 2000” (NYSCEF

Doc. No. 1, 449). In these, as in all material allegations in the complaint, Additional Defendants

- were fully aligned with plaintiffs (see NYSCEF Doc. No. 17, 92 as to Lovell/Spiclman)® Like

plaintiffs, Additional Defendants received rio benefits from Partnership assets for fifteen years or
more prior to SGA’s involvement. Investigations and analyses of -Partncrsh'ip books and records
covering many years enabled SGA to negotiate payouts to-the limited partners undiluted by improper

credits, including an alleged fabricated million dollar mortgage Axon sought to charge against the

*Having failed to file an'answer, Buetti is dcemed to have admitted all material allegations.
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proceeds of the sale. As aresult of SGA’s efforts, a substantially larger pool of funds was available
for distribution to the limited partners. Incontrast to the demonstrated efforts of SGA, the record
and the court’s experiénce with the parties fail toteveal any significant expenditure of effort by the
rcspective counsel of the ‘Additional Defendants add to the value of Partnershi p assets.” Although
Additional Defendants fault SGA for failing toserve their best interests and assert that the Additional
Defendants may have preferred to receive cash flow instead of a sale, none of them suggested that
alternative before the court but instead suprrted sale of the Property. Additional Defendants Buetti
and Lovell réccived close to $1 million each and Spielman was paid over $600,000 as their
respective sharcs of the proceeds from sale of the 18 Harrison Strect Property. '
SGA made a number of attempts to obtain retainers {rom all of the limited partners prior to
filing the case. As of the time of commencement of this litigation in January 2014, SGA had
rctainers to feprcscnt only 14.85% of the 18 Harrison Street Partnership interests and‘27.3% of the
non-Axon limited partner intcrests. Additional Defendants Lovell, Spielman and Buetti owned
14.85%, 9.90% and 14.85% of the partnership respectively. .
The Complaint hamed the Additional Defendants as necessary parties thereby giving them
notice of pendency of the suit. Lovell and Spielman hired separate counsel in February 2014. Buetti
retained her COun_’s_eI. in October 2014. Before hiring sebar’at’e counsel, all three cbinmunicated
repeatedly with SGA in connection with progress of their claims against the genera.l partner.
Despite the substantial benefits the Additional Defendants are enjoying due primarily to the
efforts of counsel for plaintiffs,.the court is constrained to devny SGA'’s request for an award of
attorney fees based on New York Parmersﬁip Law § 115-(a) (5) or the common fund theory for the

reasons stated in the decision of Justice Coin cxcept as to the additional one million dollars SGA was.

? Counsel for Lovell and Spielman, takes credit for obtaining “an additional $100,000 for the
non-Axon partners at the Court in the settlement conference when SGA was willing to fold its
tent and collect its contingency fee” (Aff'm of Jeffrcy Levy, § 31, NYSCEF Doc. No. 123). In
fact, carly in the settlement discussions and before these counsel assumed an active role, the
court obtained a commitmeént from plaintiff in the Related Action who was the prospective
purchaser of the 18 Harrison Street. Property to'make that sum available should the Court require
itin order to conclude a settlement. In any event, this enhancement of settlement funds amounts
to 2.2% of the settlement amount.
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able to prevent Axon from taking for himself out of proceeds of the sale. Thecouft will make an

award based on an unjust enrichment analysis.

Itis undisputed that the Additional Defendants declined to hire SGA, despite their acceptance

of the fruits of the firm’s labors. As aresult, SGA was required to name Lovell, Spiclman and Buetti

as necessary parties and thereby creating an apparent conflict of interest. In this case however, the
Additional Defendants interests .in the. Ht‘igation are aligned with those of the pliai'ntiffs as 1§
cvidénced by Lovell/Spielman’s answer to'the complaint and B,uétti’s default in which they admit
all material allegations. '

As Justice Coin‘held, New York Partnership Law § 115-(a) (5) applies-only wheﬁ there is a
derivative tecovery on behalf of the partnership and fees are paid from a common fund. Here the
Partnership terminated by the terms of the Partnership Agreement in February 2014 although it
continued 1o exist fora time as a partnership-at-will (see NYSCEF Doc. No. 1,9 38). _’Fhe settlcment
payments were made to satisfy individual claims but the size of those payments were higher duc to
.rccq_\./eries to the Partnership procured through the efforts of SGA., SGA cannot recover under the
terms of this provision, except to the extent noted above. As to the limited common fund available
here, no payment will be made at this point because SGA has not made the required lodestar showing
to support a claim for an award of reasonable attorney fees (see Schlomchik v Richmond 103 Equities
Co., 763 F Supp 732, 744-45 [SDNY 1991]). | |

As to the claim based on a Quantum Meruit/Unjust Enrichment theory, SGA has;made out
a prima facie case by shovs'fing‘that (1) it performed valuable services in good faith, (2) Additional
Defendants accepted the services rendered as is reflected in the Lovell/Spielman answer to the
complaint and Buetti default, (3) SGA made clear throughout that it expected to be compensated for
its services, and (4) SGA claims a reasonable value for its services, Approximately 73% of the
procced paid to the, ‘limited partners went to the Additional Defendants. |

In her decision in the Frariklin Street case, Judge Coin rejected SGA’s unjust enrichment
claim because of the irreconcilable conflict of interest resulting from the naming of Sommella and
Karol as additional defendants. Howevér, it does riot appear that the additional defendants had
aligned themselves with plaintiffs in an answer thereby reconciling any conflict of interest that might

otherwise be presumed.
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In their opposition to the motioi, Ldv’c]l/Spiclman argue that they paid “six figures to
répreﬁcnl their interests. They were not urij ustly enriched by SGA” (affirmation of Jeffrey N. Levy
916, NYSCEF Doc. No. 123). Whether Lovell/Spielman paid Q_ther counsel for similar services has
no bearing on whether they were unjustly enriched as a result of the services provided by SGA.

~Lovell/Spiclman also argue that the claim forfcesona qﬁasi-contract basis should be denied
for failure of SGA to provide the required documentation. The court agrees that while adequate
documentation has not been provided, detailed proof of the time-and effort SGA devoted to this
matter may be presented before a Special Referee to whom this matter will be referred to hear and
recommend on the issue of the reasonable fees that should be awarded SGA. In r‘éviewing the
evidence and-making its recommendations, the Special Referee shall excise any time not refated to
the Harrison Street Property and may take into account the recovery of Partnership asscts from Axon
discussed above. Finally, SGA shall be reimbursed for rcasonable expenses incurred in the
prosécution of the case upon submission-of proper proof before 'fhc Special Referee.

In referring the matter for trial_, the court is not intending spawn a new round of litigation.

Accordingly, the parties are encouraged to meet and confer in an'effoft to réach agreement on the

issue of attorney fees. It is hereby _
" ORDERED that a Special Referee shall be designated to hear and report on the amount of

attorney’s fees and costs to be awarded and.the issue is hereby submitted to the JHO/Special Referee

for such purpose; and it is further N

ORDERED that the powers of the J HO/Qpec:al Referee shall not be limited further than as
set forth in the CPLR; and it is (urther
ORDERED that this matter is hercby referred to t_he Special Referee Clerk (Room 119 M,

646-386-3028 or sprefi@nycourts.gov) for placement at the earliest possible date upon the calendar

of the Special Referees Part (Part SRP), which, in aCCordanéel'with the Rules of that Part (which are

posted on the website of this Court at-www.nycourts.gov/supctmanh at the ‘References” link under
“Courthouse Procedures™), shall assign thls matter toan availableJ HO/Spemal Refereeto hear beard

and recomment as specified above; and it'is further
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ORDERED that counsel shall, within 10 days from the date of this Order, submit to the
Spec:i'alchfcree Clerk by fax'(212-401-9186) or e-mail an Information Sheet (which canbe accessed
at the “References” link on the court's website) containing all the information called for therein angl
that, as soon as pfactical thereafter, the Special Referee Clerk shall advise counsel forthe parties of
the date fixed for the appearance of the rﬁ,atterupon the calendar of the Special Referees Part; and
it is further : . _ :

‘. ORDERED that .the partics shall appear for the reference hearing, including with all
witnesses and evidence they seek to present, and shall be ready to proceed, on the date first {ixed by
the Special Referee Clerk subject only to.any' adjournment that may bc authorized by the Special
Referees Part in accordance with the Rules of that Part; and it is further

ORDERED that the hearing will be conducted in the samc manner as a trial before aJustice
without a jury (CPLR 4320 [a}) (thic proceeding will be recorded by a court reporter, the rules of
cvidence apply, etc.) and, except as otherwise directed by the assigned JHO/Special Referee for
good cause shown, the trial of the issue(s) specified above shall proceed from day to day
until completion; and it is further . | |

ORDERED that any motion to confirm or disaffirm the Report of the JHO/Special Referee
shall be made within the time and in the manncr specified in CPLR 4403 and Section 202.44 of
the Uniform Rules for the Trial Courts; and it'is further ' ~

ORDERED that, within f(;urtecn (i4): days of entry, plaintiffs shall serve a ¢0py of this

order with notice of entry upon counsel for defendants and Additional Defendants.

€

This constitutes the decision and order of the court.

DATED: December 9, 2016  ENTER, ~ - e
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0. PETER SHERWOGOGD
J.8.C.
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