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SUPREME COURT OF THE STATE OF NEW YORK g_?}%
COUNTY OF NEW YORK: COMMERCIAL DIVISION PART 49 e
CUH2A, ARCHITECTS ENGINEERS
PLANNERS, P.C.,

Decision and Order
Plaintiff,
-against- : Index No.: 115530/2009
PEPSICO, INC.,
_ ;?‘l')efcndant.

...... R et R R Iy R ¢
O. PETER SHERWOOD, J.: -

In this motion, pfaintiff CUH2A, Architects Engineers Planners, P.C_..(CUI?I?‘A) moves
for summary judgment on its claims for breach of contract and quantum meruit, asscrting
defendant PepsiCo, Inc. (Pcp51Co) faxlcd to pay it for services it perfoxmed related 1o the
renovation and expansion of Pemeo s headquarters in Purchase, New York. The partics agree
that they had entered into two agreements, one dated January 18, 2008 (Statcments of
Undisputed Matcrial-Fact‘s [SUMF],q 3) and a Letter of Intent dated April 7, 2008 (lhe LOlL id §
5). The parties discussed additional work to.be performed, but d;spute whether they entered into
subsequent enforceable agreements. “ ’ B

To sustain a breach of contract cause of aétion plain‘tiff must show: (1) an agrccment )
plaintiff's performance; (3) defendant's breach of that agreement; and (4) daméges (see Furia v
Furia, 116 AD2d 694,.695 [2d Dept 1986]) “It is axiomatic that ¢ [t]o creatc a bmdmg, contract,
there must be a manifestation of mutual assent suffi iciently deﬁmte to assure that the parties are -
truly in agreement with respect to all matenal terms’” (7heng v City of New York, 19 NY3d 556,
577 [2012] quotmg Matter of Express Indus. & Term. ‘Corp. v. New York State Depl of T ramp
93 NY2d 584, 589 [1999)).
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Brcach of Contract- the October Proposal :
CUH2A cialms it made a proposal 1o Pep51C0 for the complete- scope of

professional -work rc!atcd 1o Pepsto s Project Renew whlch the detendant acaepted on Oetober '
30, 2008 (the October’ Proposal id.; i}] 7) Peps1Co demes agreemgj to the October. Proposal (id.).
There is no signed agreement Plamtiﬂ relies on a note in thc minutes, of a November 21 2008
project meetmg that ‘CUHZA has rcwsed their fees and JLL dlscussed wnth Carl yesterday
Quinn has finalized with Richard and CUH2A is N()W ‘moving torward (November Mmutce
attached as exhibit H to Lutz aff, NYSCEF Doc. No. 102). ‘As additional- ev1dence CUH2A
claxms there. werc no: additional negoua(wns on the topic.of the October Proposal that proposal

was never re;ected and CUHZA was nol told not:to perform services pursuan: to the proposal

'(CUH2A Memo at 8-9).

PepsiCo argues that there was no agreemenl as to lhe October Proposal (Opp at6). -
Jettrey Dayton, CUH2A’s former Managmg_ Prmc1pai te_s;x_ﬂ_ed that, as of a mecting hc attended
in March.of 2009 'riegotiatiO'ﬁs about the Oct'obe‘r P‘roposéi were still ongoing, and no contract:
related to that proposal was ever ﬁnal xzed to-his knowledge (Opp at 6, Deposmon of. Ieffrey
Dayton dated April 28 2014 attached as exhxblt CC to. Marks aff 81 11 22) “Carl Chaleski,
Pcpsto s Project Managcr tesnﬁed that, as of the Decembcr 11 2008, pro;ect meetmg,, Pepsto

~ had not accepted thie October Proposal (Deposnmn of Carl Chaleski dated March 3, 2015

attached as -exh:bit B.to-Marks qff, 121:23). Pepst_o also-pomts 1o .s_ubsequent meeting minutes, *
which it argucs show-continued: negotiations (Opp at 9, citing Deeem‘bcr }7,';2()(__)8 Meetin‘g
Minutes, attached as exhibit EE to Marks aff, NYSCEF Doc. No. 177;.February 4, 2009 Meeting

_ Mzinutes, attached ‘asexhibitv FFto .Méfks,_aff; NYSCEF Doc No. 178). F.ﬁrther,.CUI4I2A project

manager Richard Rosinski admi_tted'iﬁ 4n e-rnail that certain problems with billing were beirig
caused “due to a lack‘of contract and 'an agreed fee” (Opp at 11, Rosinski e-mail to Kowalchuck,
et al., dated December 24, 2008, attached as exhibit GG to-Marks aff, NYSCEF Doc. No. 179).

 Whena finding -of'-whether'a‘ eOntract»-aetual'ly exists is dependem“en,fact's from which

- differing inferences may be drawn, a question of fact arises (see Brown Bros. Elec. Contractors,

Inc. v Beam Const. Corp., 41 NY2d 397, 40'6' [1977]). As thereare di\spﬁied issues of material

fact as to whether a contract existed, summary judgment rhust be -'devli"i_'ed' on ‘the breach of

 contract claimrelated to 'tl*‘ie::-O‘c'toBer_ l*fopO'sa-l,;
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Breach of Contract- April Proposal ; )

CUH2A also claims PepsiCo- asked: it to perform services rc]atcd to-a planned Site
Planning Application (the SPA Progect) whlch PepsrCo intended to'submit to the local burldmg
department in December 2008, and that CUH2A was told to contmue w‘rth;SPAv Pr()}cct-reiatcc_i.
work without havinig an ‘agréement (SUMF, 1§ 37-42, citing affidavit of Daniel Lutz, NYSCEF

Doc. No. 94, 99 42-43; Minutes from D'ecem‘berv 10, 2008_'1’rojcc-t "Mceti'ng,;a‘lt'tac’hedas 'eXh”i"b‘i‘tJ

"to Lutz aff, at 4[“Due to time jcbnstr‘a_i}n;ts', CUH2A ‘will work-onland p’lannin_gb-activities.'with(‘)u't

the signed pfoposal In [sic] order to kccp on scheduié‘with Town approvals, PepsiCo is in .
agreement’’]). On. Apnl 20 2009, CUlIZA submrtled a ﬁnai proposai to Peps&o (the April:

Proposal), which, the p]amuu clarms, documcnted PepsrCo s prev:ous dlrecuons to, perform SPA

Project related services, and included terms which wer_e. already dgrc_ed _up_on ( S_UM,F, Uq 43-44).
PepsiCo contends CUHZA was not authorized to perfonnservi'ces"reiatedv to the SPA Project,
and PepsiCo did not expect CUHZA W(')uld"perfr}.‘rm such s'er"ViCéS*(fiUMF 1} 37, Riéh‘é‘rd
Rosinski email to Carl Chaleski dated Aprrl 28, 2009, attachcd as-exhibit JJ to Marks aff,
NYSCEF Doc. No 182 [CUHZA “must brmg to your attentlon that we have not received any
authorization from Pepm(,o to perform these services™])..- ' ’ ‘

As with the October Proposal, there isa dlspute of material 1act as to whether there was

mamfestanon of mutual assent to an dgreement rcgardmg the Apnl Proposal Accordmgly, :

' summary judgment must be demed onthis brcach of contract ¢laim.

Quantum Meruit Claim _

In the alternative, absent a contract CUH?_A asserts-a ciarm for quantum meruit.
(,UHZA must cstablish ( i) the performqncc of ser\, 1ces m good faith, (2) acceptam.e of the _
services by the person fo whom lhcy are’ rendered ( 3) an expectatlon of compensauon therefor,
and (4) the reasonable value of lhe serwccs (F¥ eedman v Pearlman 271 ADZd 301 304 [lst '
Dept 20007). CUF 12A alleg,es it pertormcd qcrvru,s (SUMF M 36 Lutz aft 1]64) PepsiCo

claims that the services were pertormed purquant {o'the: ea.rher agrccments, and that PepsiCo-was

- effectively béin’g douﬁl‘c-birlled' (SUMEFE, % 56). CUH2A argues that ‘while-the same words wefe

used 10 dcqcrr'be the services (‘UT*I"’A was-'to perform, ‘the scwxc':e‘s were pcrfbrméd and uscd. for
different purposes™ (Reply at 19 cmng Deposntlon of Daniel Lutz ddted May 8, 2014 attachcd ’
as-exhibit B to (,ohen aft NY‘SUT Doc No 197, at 146+ 47) The cutcd deposmon pag,cs do not

cnnre]v support this premise, as Lutz acknowledged the delrvcrdblcs bemg u)mparcd ‘could be
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[the exact-same charts and graphs|™(id ). There arc issucs of material fact as to the performarice
and acceptance of services and the value of those services. Accordingly, sunumary judgment on
the quantum meruit claim must also be denied.

_ Accordingly, it is hereby ORDERED that plaintiff CUH2A’s motion for summary
judgment is DENIED. The parties s‘h'a_i‘l dppear for a pretrial conference at 9:30 am on January
24,2017.

This constitutes the decision and order of the court.

DATED: December 16,2016 - ENTER,
“‘?v{‘.m,,::, / 7 < . .;,\
@)\ ] i k’(:é” PP i » S5 "‘c"f“"t‘\\s’/‘/ |
O.PETER SHERWOOD ’
J.S.C.
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