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col'Y 
MEMO DECISION & ORDER INDEX No. 14588/ 12 

SUPREME COURT - STA TE Of NEW YORK 

l./\.S. PART 33 - SUFFOLK COUNTY 

PRESENT: 

Hon. THOMAS F. WHELAN 
Justice of the Supreme Court 

--------------------------------------------------------~-----)( 
AURORA BANK, FSB, 

Plaintiff, 

-against-

MARY Cl\ VIRIS as Trustee for the benefit of 
CONST ANTIN A LEODTS, a minor under the 
trust created pursuant to Article Fifth u/w/o 
COST AS CA VIRIS a/k/a KONSTNTINOS 
CA VIRIS - deceased; ARGYRO CA VIRIS a/k/a 
AR GYRO LEO DIS a/k/a ARGYRO CA VIRIS 
LEODIS - beneficiary under the trust created 
pursuant to Article Fifth u/w/u COSTAS CA VIRIS 
a/k/a KONSTNTlNOS CA VfRIS - deceased, 
PETER CA VIRIS as Trustee for the benefit of 
CONSTANTINA LEODIS, a minor under the 
trust created pursuant to Article Fifth u/w/o 
CAST /\S CA VIRIS a/k/a KONSTNTINOS 
CA VIRTS - deceased, and "JOHN DOE", said 
name being fictitious, it being the intention of 
plaintiff to designate any and all occupants of the 
premises being foreclosed herein, and any parties, 
corporations or entities, if any, having or claiming 
an interest or lien upon the mortgaged premises, 

Defendants. 
----------------------------------~---------------------------)( 

MOTION DATE: 9/16/16 
SUBMIT DATE: 9/16116 
Mot. Seq. 001 - MD 
CD ISP Y __ N _x_ 

SHAPIRO, DiCARO & BARAK 
Attys. For Plaintiff 
l 75 Mile Crossing Blvd. 
Rochester, NY 14624 

JOHN B. ZOLLO, PC 
Atty. For Defendants 
38 Southern Blvd. - Ste. 3 
Nesconset, NY 11767 

Upon the following papers numbered 1 to _7 _ read on this motion to amend pleadings 
________ ; Notice of Motion/Order to Show Cause and supporting papers .L:l.__; Notice of Cross 
Motion and supporting papers ; Answering papers 4-5 ; Reply papers 6-7 ; Other _ _ _ 
(Md tt!te1 hettiing eot111sel in st1ppo1t .ind opposed to the 111otion) it is, 

[* 1]



\tmira Bank v Caviris et ul 
I ndcx 1 o. 12/ 14588 
Page 2 

ORDERED that the <.kfondants· s request for oral argument 011 this motion is consi<.k:red 
urn.kr 22 YCRR 202.8 and is denied: and it is further 

ORDERED that those portions oflhe instant motion (f/00 I) by the plaintiff for leave to lik and serve 
a !->Upplemental summons and amended complaint so as to add a ncw party dcfendunt is considered 
under CPI .R 305, 3025 and I 003 and is tknicd: anti it is further 

ORDERED that those portions of the instant motion (//001) wherein the plaintiff seeks to 
a1ncnd the caplio11 lo replace the original named plaintiff for its purportl!d assignee is considered 
under CPI .R I 01 8 and is denied: and it is further 

ORDERED that those portions orthc instant motion (//001) wherein the plnintilTsecks leave 
to add Mary Caviris and Pctcr Caviris as party defendants in their capacities as co-executors of the 
estate of Costas Caviris. a pre-deceased co-borrower and co-mortgagor. is considered under CPLR 
I 003 and is denied: and it is further 

ORDERED that the remaining portions or the instant motion in "'hi ch thr.: plaintiff seeks 
leave lo drop as party defendants. the unknown defendants. is denied. 

In December of 1982. defendant Mary Caviris and her husband. Costas ( 'aviris, look title to 
the premises at issue in this mo11gage fo reclosure action as tenmlls by the l!ntirety. On August 12. 
2003, they conveyed title to themselves as tenants in common and in Dccembcr of 2007. they 
obtaint:d a mortgaged loan in the amount of $315.000.00 from Lehman Brothers Bank, FSB. The 
note and mortgage dated December 21. 2007 was executed by Mary Caviris and by Arg.yro Caviris. 
as attorney in fact for Costas Caviris. 

Costas Caviris died tcslalc in February or 2008 and Mary C'aviris and J>cter Caviris were 
appointed co-executors of the estate of Costas Caviris and co-trustees ora testamentary trust under 
a decree or probate issued by the Surrogate of Suffolk County on November I 0. 2008. In their 
capacities as co-executors, Mary Caviris and Peter Caviris conveyed the subject premises to 
themselves by a deed dated May 20, 20 I 0. 

1 otwithstuntling the status or Mary Caviris as a co-borrower and mortgagor under the loan 
ducu1m:nts and the appointments of Mary Caviris and Peter Caviri s as co-executors nf'thc estate or 
11!1: deceased borrower/mortgagor we! I before or the commencement of this action in May or 2012. 
they were nei lhcr named as party defendants in such capacities nor joined as such in a jurisdictionally 
proficient manner. Instead. they were joined in their capacities as trustees of a lcstaml.'.ntary tru:-.t 
created under the probated will of Costas Cm·iris. Nevertheless. Mary and Peter Caviris and the 
other known defondants named in the caption appeared herein b)' anS\\er in'' hich 110 jurisdictional 
ddcnses were asserted. 
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By the instant motion ( 1/00 1 ). the plain ti ff sl:cks leave to $Cl'\'C a supplemcntal summons and 
a1m.:mlcd complaint so as to add the State or 1 ·c\\ York. as opposed Lo its Di\ isio11 of Taxation and 
I· i1wnce. to this action as a party dclendant du<.: to a purported non-pa~ mc11t of estate taxes alkgedl) 
duc from the cstatl: or the deceased c<.>-borrower and mortgagor. Costas Cavins. In addition. thc 
plai nti ITsecks to amend the caption to add Mary Caviris and Peter C'aviri~ as party dd<.:ndants. St)lcl~ 
i11 thci r capacities as co-cxccutors of the estate or Costas Cav iris. For thl.! rl.!asons stated. the motion 
is (knied without prejudic<.:. 

To join a person or enti ty not named or joined in an action as a party delendanL a plaintiff 
must comply with the provisions of CPLR I 003 and efkct the jurisdictional joinder or such person 
or l.!ntity by the fi I ing and service of supplemental summons and amended or supplemental complaint 
( .we CPLR 305: 30121 aj}. The supplemental summons must indicate the pleading to which the llC\\ 

purty defendant must respond and the amended or supplemental complaint must list the ne\\ part) 
as u defendant in the action and assert one or more legally sufficient claims against such dcfcndam 
(see CPl.R 305: 3025). Failure to comply vvith these statutory mandates renders the court without 
"uhjcct matter jurisdictinn (see Goldeu/Jerg 11 Westcltesfer County Ilea/tit Care COl]J .. I(> NYJd 
323. 92 1NYS2<l6 19 i20 11 I; O'Brien v Contreras. 126 /\D3<l 058. 6 NYSJd 27112d Dept 20 151: 
Fox" Ci~)' <~f Utica. 133 /\D3d 1229. 18 NYS3J 91814111 Dept 2015 1: Matter <~{Miller v Waters . 
51 J\U3d 1 D. 853 N YS~d 183 I 3d Dept 20081: Be1111 ,, Losquadro Ice Co., Inc .. 65 /\D3d 655. 88(1 
1 YS2d 32 l 2d Dept 2009 J). 

The standard for determining a party's right for lean~ to amend its pleading is simply whether 
the amendment is palpably improper or patently insufficient as a matter or law (see I/SBC Bank 1• 

l'icarel/i, I I 0 AD3d I 03 I. 974 N YS2d 90 l 2d Dept 2013 I: Carro/1 1• Motola. I 09 /\D3d 629. 970 
NYS2d 82012d Dept 20131: Koenig vActio11 Target, Inc .. 76 /\D3d 997. 907 NYS2d 69212d Dept 
20 101: Lucido vMt111c11.m. 49 J\D3d 220. 851NYS2d238 12d Dept 20081). ll'il is neither. il'avc 
to amend should be granted unless it is apparent that surpri se or prejudice will direc tl y result from 
the amendment (see Maldonado v Newport Gardens, luc .• 9 1 J\D3d 731. 937 NYS2d 26012d DqH 
20121: Koenig vActio11 Target, foe., 76 AD3d 997. s11prn: Degregorio 1•A 111erica11 /V/frs. Mut. /us. 
Co .. 90 /\D3d 694. 93.+ NYS2d 457 I 2<l Dept 2011 I: Yemi11fr Goldberg. -+(> /\D3d 806. 848 'YS2d 
,, 76 j 2d Dept 20071). 

I Inc. thl.! proposed supplemental summons which targets '"New York State·· as the only llC\\ 

dd'cndant docs not id1.:nti fy the pleading to which this proposed new party defendant must respond 
:tml thc amended complaint foil s to give notice or the transactions and occurrc1H:c whic.:h form the 
basis or the plaintiffs claims against the newly proposed municipal ddendant. Those portions ~)r 
!he instant motion wherein the plaintiff seeks to add ev\ York State as a part) delendant is drnie<l. 
but such denial is without prejudice ln a new application upon proper papers. 

rhe plainli ff s request to amend the caption b) removing. thl' original!~ named plaintiff and 
replacing it with its purported assignee of the mortgage is denied. The true nature of this application 
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is the subsli tution or a successor-in-inten.:st anti is govi.:rne<l by the provisions of(' Pl ,R 1018. which 
an.: permissive. rather than mandatory in nature..:. 

It is well settled that a plaintiff may continue to prosecute an nclion notwithstanding its 
transfer by assignment or otherwise of its interest in thl! subjl!cl maller of the action as the provisions 
o!· CPLR I 018. which gowrn substitution upon transfer or interests. arl! permissive rathl!r than 
mandntory (see GRP Loan, LLC v Taylor. 95 AD3d 1172, 945 NYS2d 33() 12d Dept 20121: Well.~· 

Fargo Bo11k, N.A . v Wine. 90 /\D3<l 1216. 935 NYS2d 664 I 3d Dept 20 11 J: CitiMortgage, Jue. I' 
Rose11thal, 88 i\D3d 759. 93 ! NYS2d 638 J2d Dq>t 201 1 I; Tt1rr v Delsener. 70 J\D3d 774. 895 
NYS~d 16812d Dcpt20!0J: B11yiviselloldi11g, LLCvl/arris.31J\D3d681, 821 NYS2d21312d 
Dept 20061). Accordingly, where a note and mortgage .. are validly assigned to a third parly 
suhsequent to the commencement of a foreclosure action .. , the assignee can continue the action in 
the name o!'the original p laintiff even in the absence ora formal substitution (sC'e U.S. Bank Natl. 
Ass'n ••Akande. 136 AD3d 887, 626 NYS3d 164 12d Dept 21061: Lincoln Sav. Bank, J<:5B 1• 

Wpm. 7 AD3d 760. 776 NYS2d 908 f2d Dept 20041). or it can t.md\!rtake the steps necessary lO 

obtain its formal suhstitulion (see Woori Am. Bank v Global Universal Group ltd .. 134 /\D3d 
699, 20 NYS3d 597 I 2d Dept 20151; Brigit ton BK, LLC 11 Kurbatsky. 131 A03d I 000. 17 NYS3<l 
137 l :2<l Dcpt 20151: (./. Flagstar Bank, FSB vAmlerson. 129 AD3d 665. 12NYS3<ll1812d 
Dept 20l5 1). 

Jt is equally dear that a substitution of a plaintiffs transferee may not be accomplished by 
u mere caption amendml!nt because a non-party may not be substituted nor otherwise made a parly 
plainti IT lo a pending action without its submission to thej urisdiction or the court by its consent and 
cb.:lareJ willingness to take up the prosecution of the claims of its predecessor-in-interest. This 
rcsull is rooted in notions of due process and legal maxims that prohibit litigation by compulsion aml 
arc relkctcd in CPLR 1001 (u) which provides. among otherthings. that an unwi lling. indispensable 
party plaintiff shall be joined as a de fondant to the action. 

I lcrc. the application is mac.le by newly substituted couns~ I for the original plaintiff and it is 
not supported by uny allegations that the plaintirf s purported assignee consents to this substitution 
and tbejurisdiction of the court and is willing to take up the prnseculion of the cause or causes or 
action set rorth in the complaint. Thal leaves the court without any indication thal J\ationstar 
Mortgage. I ,I ,C has knowledge of and consents to the application. that il willingly appears in this 
action by counsc..:I or its choosing and thereby submits to the jurisdiction or the court. Morcvl!r. the 
relied upon :.issignmcnt or the subject mortgage docs not contain an assignmenl or th~ subjec1 
rnortgagl' note. These ci rcl1rnstances wurranl a denial of thl! plain ti rr s application for the 
suhsti lulinn or its purported assignee as lhc plainli IT in this act ion. Such denial is without prcjudicx 
tti a m:w application upon proper papc..:rs 

The remaining portions of the instant motion are also denied. The attempt to add as party 
ddcndants. Mary Caviris and J>ctl!r Caviris. in their capucitics as co-executors of the estate of lhe 
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dcccast:d co-horrmvcr and mortgagor. Costas Caviris. by a men.: caption rnnend1rn.:nl is interdicted 
by long standing statut.ory and case authorities whid1 require that the addition or persons as party 
del~ndants be accomplished only in conformity with the provisions of C'PLR 305 and 3025 and that 
th<.: supplcmenial summons and runcndcd or supplemental co1nplaim largding the proposed 111.:w 

party ddi:ndants give notice or the transactions and occurrences that form onc or more legally 
surlicient <.:!aims against them. For these reasons, and in view or the opposition interposed by the 
defendants who appeared herein by answer. the court denies the plainti Ws procedurally infirm 
attt.:rnpt to person not previously joined in the capacities now sought. as party de fondants hy a mere 
caption amendment. Such denial is. however, without prejudice to a new application fo1· the same 
relier upon proper papers. The court further denies, without prejudice, the plaintiffs application to 
drop as party dcfondants, the unknown defendants listed in the caption. 

The defendants· demands for further settlement confomnccs is also denied. 

1 I 11 / 
])/\TED: i 0 ' 1 I 11.\... 
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