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LUCY BILLINGS, J.S.C.:

I. ISSUES PRESENTED

-

Plaintiffs aréia_corporaté tenant @hét‘sells spa services
“and products in defendant’s building.at 120 East 56th Streét, New
York County, and the individualigﬁarantof of plaintiff tenént(s
obligations under.its'leasé with'defendaﬁt. .Plaintiffs move for
partial summafy’judgment on'theirieighth‘claim; that defendant
has actually é§ictéd plaintiff tehant'from part:of the second
‘floor terrace within the,leased.premises, C.P.L.R. § 321é(b) and
(e), and for removal to this»court and cénsolidation with this
actioh defendant’s_summary proceeding for nonpayment of rent |
against plaintiff tenaﬁt in the New York-Ciﬁy Civii Court in New
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York County. "C.P.L.R. §§ 325(b), 602.

Plaintiffs’ witnesses attest that defendant has permitted

the owner of the adjacent building.at 425 Park Avenue to erect a

sidewalk shed and scaffolding as overhead protection against
falling debris frem_demolition,‘excavation, and constfuction at
the adjacent:building. This sidewalk shed and scaffolding have
blocked fo'part of the second floor terrace, preventing

plaintiffs from constructing an enclosure over the terrace and a

.barrier around the air conditioning unit to create a sunlit quiet

space for clients. The shed and scaffolding‘have also.damaged‘
the heating, ventiiation,>and air conditioning.(HVAC) compressor
and restricted aceess to'nhe eompressor for its naintenance'and
repair. Ciaiming en actual pan}el eviction fhat suspends the
obligation to.pay rent, plaintiff ﬁenant has withheld
approXimatelyi$38;000-perfmonth in rent payments during the last
nine months, which defendant seeks in'its'nenpaYment-proceeding.
Although not sought by plaintiffs’ notice of, their motion,
nor supported by their affidavits,'plaintiffs also claim
defendant has permitted the adjacent bnilding owner to extend an
overhead protective sidewalk shed end scaffolding in front of
defendant’s facade on 56th Street; This structure hHas moved part
of plaintiff tenant’s signagejin the form of,a flag, blocked
visibility of a second installed flag, and pfevented installatien

of signage invthe form of awnings. The areas of signage

~installation are not part of the leasehold, but the lease permits

plaintiff tenant to install its signage'in those areas.
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befendant's.witnesges attest that the overhead protection
¢¢vets only a nonfmaterial, de minimisvﬁaft of the“second floor
terrace iimited to fhe air condiﬁioning units. Regarding‘the
claimed Qbstruqtion of signage, defendant concedes thatAit has
not pérmitted plaiﬁfiff tenant td install and maintain all the
signage permitted_under the lease, Defendantfs witnessés |
nonetheless-point.out‘that ﬁheAadjacent building owner;s
addifional sidewalk bridge-and nettiﬁg to which defendant did not
agree, as'the bridge and hetting do not encroachgon_deféndantﬁs
pfemises; already obscures plaintiff tenant’s flags, regardless
of the sidewalk shed and scaffolding over;defendént’s premises

that defendant did agfee to.

II. ACTUAL PARTIAL EVICTION

To have actually evicted plaihtiff tenant from part of the
leased premises, defendant must have (1) wrongfully ousted and

(2) physically expelled or excluded plaintiff tenant from

possession of part of the leasehold. Barash v. Pennsylvania

Terminal Real Estate Corp., 26 N.Y.2d 77, 82—83'(1970); Marchese

v. Great Neck Terrace Assoc., L,.P., 138 A.D.3d 698, 699-700 (2d

Dep’t 2016) ; Whaling Willie’s Roadhouse Grill, Inc. v. Sea Gulls

Partnerg, Inc., 17 A.D.3d 453, 453 (2d Dep’t 2005). The second

-elemént distinguishes actual eviction from constructive eviction,

which still requires the landlord’s wrongful action, a material
deprivation of the 1easehold’s beneficial use, and the tenant’s

abandonment of at least part of the leasehold, but not a physical

expulsion or exclusion. Barash v. Pennsylvania Term. Real Estate
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Corp., 26 N.Y.2d at 83, 86; Schwartz v. Hotel Carlyle Owners

Corp., 132 A.D.3d 541, 542 (lst Dep’t 2015); Pécific Coast Silks,

LLC v. 247 Realty, LLC, 76 A.D.3d 167, 172 (1lst Dep’t 2010);

Jackson v. Westminster House Owners Inc., 24 A.D.3d 249, 250 (1lst

Dep’t 2005). Causing the leased premises to become unusable "is
insufficient, as a matter of law, to make out an actual

eviction," Barash v. Pennsylvania Term. Real Estate Corp., 26

N.Y.2d at 82, which entails béth a deliberate disturbance of
plaintiff tenant’s possession as well as a material deprivation

of its beneficial use of the premises. Eastside Exhibition Coxp.

v. 210 E. 86th St. Corp., 18 N.Y¥.3d 617, 623 (2012); Bostany v.

Trump Org. LLC, 88 A.D.3d 553, 554—55 (1st Dep’t 2011); Pacific

Coast Silks, LLC v. 247 Realty, LLC, 76 A.D.3d at 172; Marchese

v. Great Neck Terxrrace Assoc., L.P., 138 A.D.3d at 699-700.

An actual eviction, even.if frdm only part of the leasehold,
and even though plaintiff'tenant remains in possession of the
remainder of the leasehold, suspends.the entire rent, because
defendant, havinglcaused the actual_partial eviction through
wrongful action, may not apportion defendant’s own wrong.

’

Eastside Exhibition Corp. v. 210 E. 86th St. Corp., 18 N.Y.3d at

622; Barash v. Penngvlvania Term. Real Estate Coxp., 26 N.Y.2d‘at_

83-84. See Jovlaine Realty Co., LLC V. Samuel, 100 A.D.3d 706,

706-707_ (2d Dep’t 2012); Whaling Willie’s Roadhouse Grill, Inc.

. v. Sea Culls Partners, Inc., 17 A.D.3dwat 453; 487 Elmwood V. -

Hassett, 107 A.D.2d 285, 288 (4th Dep’t-1985).' Nevertheless, not

every intrusion into the leaséd'premises juétifies a total
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suspension or.abatément of'rent."Eastside.Exhibition Corp. v.

210 E. 86th St. Corp., 18 N.Y.3d at 622; Cut-Outs, Inc. V. Man .

Yun>Real Estate Coxp., 286 AID'2d 258, 260-61 (1st Dep’t 2001).

An 1ntru81on that does not materlally 1nterfere with plalntlff
;,tenant s use of the premlses may warrant damages compensatlng for

" the 1ntrus1on or 1njunct1ve rellef prohlbltlng the 1ntru51on

‘ rather'than a suspen51on‘offrent, gEasts1de_Exh1b1tlon Corp.'v.

210 E. 86th-St. Corp., 18 N.Y.3d at 622-23; Goldstone v. Gracie

Terrace Apt. cOrp.,fiio A.D. 3d'101' 106 (lst Dep’ t 2013) . See B

id. at 624}'Carlvle, LLC v. Beekman Garaqe LLC 133 A.D.3d 510,

511[(lsthep(t~2015)L Camatron Sew;nq,Machi'v.,Rlnq;Assocs.,'1791.

A.D.zd_165, 167 (1lst Dep’t 1992); 487 Elmwood v. Hassett, 107

~A.D.2d at 288.

Al 'Defendant’s Wrongful Action

The partles stlpulate that the - court may . cons1der the lease

: attached as EXhlblt H to plalntlffs motlon authentlcated.and

adm1551ble for purposes of determlnlng thelr entltlement to

partlal summary judgment -Paragraph 34 of the lease'prov1des:

If -an excavatlon shall be made upon land adjacent to
the demlsed_premlses,,. . . Tenant:shall afford to the
person causing .. . . such excavation, a license to enter
upon the demlsed premises . . " to preserve the wall or the
‘building of-which the demised premises form a part from
injury or damages, . . . without any claim for damages or

1ndemn1ty agalnst Owner, or dlmlnutlon or abatement of rent

Aff,_of,Gene Frisco EX.,H'ﬂ 34 (emphasis added).,

" "The partles agree that- the adjacent bulldlng owner has

-excavated 1ts land adjacent to the demlsed premlses .Pla;ntiffS’

' 'clalm the adjacentiowner s sldewalk shed and scaffolding-are to
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proteét pédestrians from fallipj»debris dVerhead.. Deféndants’
witnesses, on the‘other hand,'attest that ﬁhe sidewalk shed and
scaffolding blocking off part Of-the second floor-terraée are td
preserve the terrace and other parﬁs of‘defendant!s building from
damage due to the falling débrié and'adjécent construction
activity.

No New York City Building Code provision or othef law that

defendant relies on required its or plaintiff tenant’s

_cooperation in providing the overhead protection, however, as

defendant urges. The cbde requiréd thevadjacent building’bwner
td provide:that protéction, W@ich défehdént made a business
decision to allqw,vto anidvlitigatibn by the- adjacent owner
under R.P.A.P.L. § 881, and to play a role:in dévising the.méans
tb‘preserve deféndant’svbuiiding,:and‘which plaintiffs did not
impede. .Nevertheless,‘undér:ﬂ 34;bf the 1eése, defendant at
minimum faisés a factual issﬁéfWhether“dgfendant’s collaboration
in any physical exclusion of plaintiff tenant from the second
floor terrace.was not wrongful, but,insteéd.was entirely

permissible to preserve defendant’s building from damage.

Carlyle, LLC v. Beekman Garage LLC, 133 A.D.3d at 510; Jackson v.

Westmihster House Owners Inc.; 24 A.D.3d at 250; Cut-Outs, Inc.

v. Man Yun Real Estate Corp.,_286 A.D.2d at 260-61.
- Defendants’ witnesses do not attest to a similar purpose of

the overhead protective sidewalk shed and scaffolding in front of

defendant’s facade on 56th Street. that plaintiffs claim has moved -

or blocked visibility of plaintiff tenant’s installed signage and

-
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preyented installation Qf’fufthér signage. Defendant’s very

concession that this shed and scaffolding are in front of the

building .facade, over the sidewalk, indicates that this structure

is in fact solely to protect pedestrians from falling debris
overhead. While defendant insists that the lease does not
require that plaintiff tenant’s signage‘be-visible/ the lease

does require that plaintiff tenant be permitted to install and

maintain its signage in specified areas.and be free to select

within those areas sites of maximum visibility. The adjacent

building owner'’s construction of the. overhead protective sidewalk

shed and scaffolding iﬁ fronﬁ'bf'defendaﬁt’s'facade on 56th
Street, Withvwhich defendant has ¢ollaboratéd, has undisputedly
blocked plaintiff tenant from installing and maintaining itsg
signage at;its,selected.sites within the lease’s parameters.

| Contrafy to- defendant’s sugéestiOHf‘agéin, no law réquires
plaintiff tenant t§=a¢cedé to the-blockééérof pérmitted siénage.
Nor is the'éignage a building servide, govefnéd by -§ 91(C) and

(D). of the lease,vwhich permit the interruption or suspension of-

such a service when required by law orjthe‘lahdlord“s, not the
adjacent building owner’s, alterations, improvements, or. similar

activity. As set forth below, ﬂ 90 of the lease governs signage,

‘distinct from building services. -

Neverthelgss, because the installation of the signage is in

an area that is not part of the'leasehold,>any physical expulsion

or exclusion from this area is notjan;actuallpartial eviction

unless plaintiff tenant’s entitlement to use that area amounts to
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an easement appurtenant to the leasehold. Second on Second Cafe

'v. Hing Sing Trading, Inc., 66 A.D.3d 255; 267-68 (1lst Dep't

2009); Badding v. Inglis, 112 A.D.3d 1329, 1330-31 (4th Dep’ﬁ

2013); 487 Elmwood v. Hassett, 107 A.D.2d at 286. Again,'the

interference must entail a physical ouster, not just a_diminution

of use. Barash v. Pennsylvania Term. Real Estate Corp., 26

N.Y.2d at 85-86; 127 Rest. Corp V. Rose Realty Group, LLC, 19

A.D.3d izg; 173-74 (1lst Dep’ﬁ 2005);_487.E1mwobd V. Hassett, 107
A.D.2d at 287. |

Evenvif plaintiffs( motion might be cbnstrued as seeking a
declaration that defendant has actually evicfed plaintiff tenant
from the area of the signage, plaintiffs have not éstablishea

that the tenant was granted an easement on that area. An

easement is a permanent interest in real property created by a

grant or conVeyance, as by a deed. Willow Tex v. Dimacopdulos,

68 N.Y.2d 963, 965 (1986)"; Kampfer v. DaCoxsi, 126 A.D.3d 1067,

1068‘(3d Dep’t 2015); Millbrook Hunt v. Smith, 249 A.D.2d 281,

282-83 (2d Dep’t 1998); Clements v. Schultz, 200 A.D.2d 11, 13
: . . : |

(4th Dep’t 1994). Any ambiguity as to the permanence of the

right of use dictates that it be construed as a license to use

the real property, rather than an easement. Willow Tex V.

Dimacopoulos, 68 N.Y.2d at 965. When the right.of use did not

predate the lease, the right must be necessary to the premises’

use expressed in the lease.  Second on Second Cafe v. Hing Sing

Trading, Inc., 66 A.D.3d at 269-70.

.Paragraph.90(H) of the lease,provides that "Landlord hereby

asandapk.178 : 8

9 of 16




consents to . . . Tenant’s installation of two (2) exterior white
flags and new white awnings above each window . . . .". Frisco
Aff. Ex. H J 90(H). Signage, as important as it may be to

plaintiff tenant’s business, is a dispensable‘acceesory to its

sale of spa sefvices and produote. More significantly, paragraph

q 90 (H) lacks any grant or -.conveyance of a permanent or enduring

interest in the areas where plaintiﬁf tenant is authorized to
install siénage;' The absenoe of snch terms from tnis lease
provision, as well es the inessential'connection between the
signage and’plaintiff tenant’s bueiness, at minimum raises an
issue whether this provision is simply a license to enﬁer ﬁhose
areas to install and mainﬁain the:signage, pereonal.to this

tenant, and limited to the lease’s duration, rather than an

easement. Willow Tex V. Dimacopoulos, 68 N.Y.2d at 965; Kampfer

v. DaCorsi, 126 A.D.3d at 1068; State of New Yoxrk v. Johnson, 45

A.D.3d 1016, 1019 (34 Dep’'t 2007). _See Second on Second Cafe v.

" Hing Sing Trading, Inc., 66 A_b;3d at 269-70; Millbrook Hunt V..

Smith, 249 A.D.2d at 282.

-

B. Exclusion or Expulsion

Plaintiffs'demonStrate that ﬁne sidewalk shed and
scaffolding have brevented piaintiff:tenant’s intended use of the
entire seoond floor terrace as an enclosed area in which ton
provide its'services to clients‘and;have damaged and restricted
access to the HVAC compressor. Plaintiffs do not demonstrate
that the shed and scaffolding have barred access to'or possession

of any part of the terrace other than the air conditioning units
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or any other part of the leasehold.. Cut-Outs, Inc. v. Man Yun

Real Estate Corp., 286 A.D.2d at 261. 'See Bostany v. Trump Org.

LLC, 88 A.D.3d at 555; Pacific Coast Siiks,-LLC V. 247 Realty,

LLC, 76 A.D.3d at 173. Plaintiffs present no measurement of the
percentage of leasehold space occupied by the air conditioning

units.. Goldstone v. Gracie Terrace Apt. Corp., 110 A.D.3d at

106; Cut-Outs, Tnc. v. Man Yun Real Estate Corp., 286 A.D.2d at

261. See 487 Elmwood V. Hassett, 107 A.D.2d at 288.

The lease and defendant’s witnesses demonstrate that the
leasehold consists of the entire second floor of the bﬁilding,
plus the terrace, plus portions of the building’s basement, all

of which plaintiff tenant continues to.occupy, except the air

conditioning units’ immediate. surroundings. This evidence

suggests not only that the air conditioning units may be an
insignificént’portion of the terrace, but also that the entire

terrace, of which the units are a small part, is in turn a small

- part of the entire second floor, and that the entire leasehold

expands well beyond the entire fldor. See Eastside Exhibition

Corp. v. 210 E. 86th St. Corp., 18 N.Y.3d at 624;7Goldst0ne~v.

‘Gracie Terrace Apt. Corp., 110 A.D.3d at 105-106; Cut—Oﬁts, Inc.

v. Man Yun Real Estate Corp., 286 A.D.2d at 261..

The location of the sidewalk shed and scaffolding, covering
only the air_Cohditioning units, also may minimize the
structure’s measurable effect on space essential to the

leasehold’s use. Eastside EXhibitibn-Corp. v. 210 E. 86th St.

Corp.; 18 N.Y.3d at 624; Cut-Outs, Inc. v. Man Yun Real Esgtate
asandapk.178 10
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[* 11]

Corp., 286 A.D.2d at 261. Plaintiffs present;no evidence of how
essential their proposed enclosure was to plaintiff tenant’s
operations, or even when plaintiffs 1ntended to complete the
enclosure for use in the bus1ness.'or losses in, expected sales,
revenue; or customers because the 1ntrus1on on the air

conditioning units prevented plaintiff tenant from proceeding

with its operations. ‘Pacific-CoaSt-Silks, LLC v. 247 Realty,

LLC, 76 A.D.3d at 172-73; 487.Elmw00d v. Hassett, 107 A.D;2d at-

290f Defendant s eVidence at minimum raises a. factual issue

whether the sidewalk shed and scaffolding bar only a non-

material ‘de minimis part of the entire leasehold and thus do not

constltute an actual eviction. that suspends the entire obligation

‘to pay rent. Eastside Exhibition Corp. V. 2lO_E. g86th St. Corp.,

18 N.Y.3d at 622- 23; Pacific Coast Silks,'LLC v. 247 Realty, LLC,

76 A.D.3d at 173; Cut Outs, Inc. v. Man Yun Real Estate Corp

286 A.D.2d at 260-61; Whaling Willie’s Roadhouse Grill, Inc. v.

Sea Gulls Partners, Inc., 17 A.D.3d at 454 .

ITIT. CONSOLIDATION

Since this court has found.material factual issues that
preclude summary judgment on plaintiffs’ claim-of an actual
partial eviCtion' the parties may proceed in the Civil Court to a
trial of those 1ssues, as well as the tenant s partial o
constructive eviction defense and any other defenses to the
nonpayment of rent that overlap w1th its claims here. Those |
defenses - are central to the Civil Court s determination of the

tenant’s rent obligation,nif any. The Civil~Court may not
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[* 12]

determine the landlord’s rent claim without determining those

defenses. Simens v. Darwish, 105 A.D.3d 686, 686 (lst Dep’t

2013). The tenant may obtain completé relief on the merits of

those claims in defense of the nonpayment proceeding, Brecker v.

295 Cent. Park W., Inc., 71 A.D.3d 564, 565 (1st Dep’t 2010),

and, insofar as plaintiffs have not'electedbtheir remedies, may
obtain damages here for any contractual breaches that deprived

the tenant of its use of the leased premises and interfered with

its business operations. See Schwartz v. Hotel Carlyle Owners
Corgf, 132 A.D.3d at 542-43; Bostany V.;Trump Org. LLC, 88 A.D.3d

at 554; 487 Elmwood v. Hassett, 107 A.D.2d at 288-89.

The Civil Court proceeding is'sé; for trial'January'3, 2017.

Plaintiffs acknowledgé that this aétién, in contrast, is far from '

ready for trial, and both sides need diéélosuré before proceeding
to trial. The tenant has not sought disclosure in the nonpayment
proceeding, C.P.L.R. § 408, and, by_moving for sumhary judgment,

demonstrates the absence of any need for disclosure relating to -

'the‘actual-partial eviction claim. See Brecker v. 295 Cent. Park

"W., Inc., 71 A.D.3d at 565. Consolidation of the nonpayment

proceeding with this action would oﬁly delay, dramatically, the

nonpayment proceeding’s immediate trial. Wachovia Bank, N.A. v.

Silverman, 84 A.D.3d 611, 612 (1st' Dep’t 2011); Ahmed v. C.D.

Kobsons, Inc., 73 A.D.3d 440, 44lf(1st'Dep’t 2010); Cronin v.

Sordohi Skanska Constr. Corp.,-36vA,D{3d 448, 449 (lst Dep't

. 2007); Goldman v. Rosen, 15 A.D}3d,321y 321'(lst'Depft 2005) .

See Simens v. Darwish, 105 A.D.3d at 687.
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Keeplng thlS actlon separate need not pose a rlsk of

"1ncons1stent dlSpOSltlonS - See’ Murphy,v - 317-319 Second Realty

LC,.QS A.D.3d.443,_445_(1st Dep’t_2012); Badlllo V. 400 E. 51st'

. St. Realty LLC, 74 A.D.3d 619, 620 (1st Dep t 2010); Amcan -

Holdings, Inc. v. Torys LLP,~32'A}Dx3d_337, 340 (1lst Dep’t 2006) ;

Matter of Proqressive Ins.'Co. 10 A.D. 3d 518 519" (1st Dep t

_2004)" The 1ssues in the nonpayment proceedlng overlap with the-
.flssues here but they are not s0 1nextr1cably 1ntertw1ned that

vdual lltlgatlon is’ unfea81b1e or . 1neff1c1ent Insofar as this

actlon 1nvolves issues 1n common w1th the C1v11 Court proceedlng,p
the determlnatlon of those issues. upon the trlal of that
proceedlng, 1nvolv1ng two of the three partles here,rmay

determlne the same. 1ssues here under pr1nc1p1es of preclu51on

-Matter of Hunter 4 N. Y 3d 260 v269>(2005) Gellman v. Henkel,

#

112 A.D.3d- 463 464'(1st Dep’t 2013); PJA Assoc. .Inc.,v. India

HouSe; Inc., 99 A.D.3d'623. 624_(lst Dep t,2012);'UBSVSec. LILC v.

quhland Capltal Mqt P., 86 A.D. 3d. 469, 474,(1st'Dep?t 2011) .

In any event ~th1s actlon may proceed to determlne plalntlffs'

contractual and negllgence clalms for lost bus1ness and damage to

'”personal property ‘ See Mt McKlnlev Ins Co. Cornlnq Inc 33

A.D.3d 51, 58-59 (lst Dep’'t 2006) .. Since this~court.hasbv

determined'the single'CIaim that plaintiffs have presented for

'immediate dispositiOn'here no7reaSOn*of'judicial efficiency or

av01dance of 1ncons1stent dlSpOSltlonS remalns to dlctate a stay

of the: nonpayment proceedlng s determlnatlon of the issues before

the C1V11 Court C.PfL.R. §.220l.- E:q,, Wachov1a,Bank,.N.A..v.

i
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'Silverman, 84_A.D.3d at 612; HandWerker v. Enslevy, 261 A.D.2d

190, 191 (1lst Dep’t 1999); Dun-Donnelly Publ. Corp. v. Kenvic

Assoc., 225 A.D.2d 373, 374 (lst Dep’t 1996). See Fewer v. GFI

Inc., 59 A.D.3d 271, 271-72 (1lst Dep’t 2009); Somoza v. Pechnik,

3 A.D.3d 394, 394 (1st Dép’t 2004); Lessard v. Architectural

Group, P.c. v. X & Y Dev. Group, LLC, 88 A.D.3d 768, 770 (2d

Dep’t 2011).

Iv. CONCLUSION
Because material factual issues femain bearing on
plaintiffs’ claim of actual partial eviction, the court denies

their motion for partial summary judgment on that claim.

C.P.L.R. § 3212(b) and (e).‘ These issues include whether:

(1) the sidewalk shed and gscaffolding blocking off part:-of
the séCOnd floor terrace are to preserve defendant’s
building from damage and thus permissible under ﬂ'34.of‘the
parties’ lease, rather than wrongful;

(25 physical expulsion of exclusion from the érea for
inétallation bfvthe.signage is the_dehial of a 1icehse,
rathef than an eviction f;om’an eaéement appurtenant to thé
1easehoid;-ahd _ .

(3) the sidewalk shed and scéffolding*bar only a non-

material, de minimis part of the -entire leasehold and thus

do not sﬁspend the entire obligation»to pay rent..

For the further reasons explained above, .the court also denies

plaintiffs’ motion for removal to this court'ahd consolidation

with this action of defendant’s nonpayment proceeding against
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i

plaintiff tenant in the civil Court or for a stay of that

proceeding. C;PfL.R._§§.325(b), 602, 2201.

DATED: December 23, 2016
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