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: L Procedural History

"This action was commenced on July 11, 2004 when Cameron Hill Construction, LLC

(hereinafier Cameron Hilt) filed its complaint against the defendants Syracuse University

(hereinafter the Universigy), Syracuse Development Agency (heroinafter SIDA) and the City of

Syracuse (hereinafter the City). The complaint contains five causes of action, which allege, inter
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alia, that the Univ-ersity wro.ngﬁlliy terminated the Amended and Restated Right of Reéntry
Agremnent (the Amended Right of Ent ry Agreement) and Ground Lease executed between the
patties, and that the tcnnim_ltion wés done without just cause; in bad faith and in violation of the
covenant of fair dealing, Cameron Hill seeks {o have the alleged termination .declm'ed il and
void and to allow the parties to continue all actions under the agrgements in good faith. Tn
addition, Camevon Hill sought a preliminacy fnjunction and a permanent injunction in its
complaint, alleging it wouic_l suffer irreparable hatm without the ;'elief, as well ag the loss of
leasellt‘{ld of the subjc-ct real propetty and monétary losses in excess of tﬁ'ree million dollars,
which wonld cause its financial ruin, Cameron Hill also alleges that a valid confract exists by ‘
virtue of the Ground Lease, and seeks spec;ﬁo pexfmmauce and an order compslhng the
Umvels:ty to fuily comply with and plocced with each of the provisions of the agreements
weein the pattics. With respect to the remaining defandante, Cameron Hill allegne inter alin,
that as a resulf of the University’s wrongful termination, the City improperly canceiled the Site
Periit alnd Buiidiné Permit and that SIDA, woul_d_likéiy cancel the agieement regarding payment
in lieu of ‘t.axes (hereinafter ?lié'PiLOT Agr'ccment) and the various attendant leases.
Simultaneously with the filing of the complaint, plaintiff moved for a preliminary
injunction by Order to Show éause secking a Temporary Resiraining :Orcler (hereinafter the

TRO) in the intetim. The Order to Show Cause was signed by Supreme Court (Hafaer, J.) on

" July 11,2014, and the temporary reliof sought by Cameron Hifl was granted. As avesult, the

Universily was 611joinecl from terminating the Ground Lease and related agreements, such as the
Amended Right of Btiy by which Cameron Hill was to develop a bookstore andd related

facilities. By Order dated Auvgust 19, 2014 this Court continned the TRO until Augnst 29, 2014
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and also ordered that Cameron Hill post an undertaking in the amount of $1,000,000 by 1o later
than that date, Thf; order finther prévicled that if Cameron Hill failed to post the undortaking the
order would not take effect and would be vacated, The parties subsequently engaged in
snbstantiai discovery, in‘cluding document production and depositions of various witnesses,
Settlemcnt conferences were held with aud without the 00111.'1, and a modified injunction was
negotiated and agreed to by the parties which included restoring the building site and a waivet of
the undertaking by the Uni;iersily. The Universily subsequently moved to vacate the preliminmj}
injunction anxl iatcr‘ moved for smmnar_s;judgment dismissal of lj;e cmﬁplaiht in its entiretjr.
Cameron Hill cl-'OSS-mOVed for smnmary judgment on the second cause of action for specific
performance, the third cause of ac-tion for bfeach of contract and moiletaty damages and the
fourth cause of action for br;zsich of the covenant of good faith and fhir'dealing. After numerous
adj-gl'.rm‘.‘.cr.ts for vorious reasons such as further discovery, accommndating the schednles and
personal issues of counsel, the various mo‘tions were orally argued before this Court on October
25,2016.

I, “Background of the Trausaction at Yssue -

Commencing in the spn'ﬁg of 2007, 'Cﬂ‘mcmn Hill and the University undertook a multi-
yeat vetiing, negotiation, and design proce’s;; (hereinafter the Process) for the purpose of agreeing
upon the vltimate location and design of & mixed use bujlding that would héuse !'qtaiiers as well
as e'_dticatioi'\ai space and the University’s bookstore and fitness center.” Dr, Louis G. Ma;'coccia,
for the University, and Thomas '\}alenti, for Cameron Hill, weve the primary poi. nts of contact for
the.a negotiations and their respective building and dosign teams worked closely together

throughout the Process. Throughout the early yéats of the Process, the size of the building
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chauged drastically. The University’s initial design concept contemplated a building in excess of

250,000 square feet, yet-when the University and Cameron Hill made their jojut zoning and site

plan application to the City of Syracuse, .th—at plan contemplated an approximately 123,000 square
foot building,

On June 3, 2008 Cameron Hilt and the University signed & letter (;'f intent whereby
Carmeron Hill agreed to ground lease certain. propetty adjacent fo the University Avenue garnge
from the Ulﬁversity, build a building of approﬁimately 116,000 square feet 10 house the
Univer;;ity bﬂ;mkstol'e, fitness cex.lter and commercial rctai‘i. The rent for the b;)oksiore and fitness
;;enter that was agreed to was $1,483,846 to be paid by the University annually to Cameron Hill,
This letter of infeﬁt was the basis for the transaction between Cameron Hill #nd the U:iiver;ity.
Although scope of work between the paities, sizes of spaces, plans and other terms and

' frermon 3 .
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conditions changed many thines botiveen 2002 and Tune of 2014, thé basie deal pever chanaed,

namely that the Ground Lease and Space Lease (both as hereinafter defined) be coterminous for

an initial term of thirty (30) years, that the University would not be responsible for the payment

of 1'éa1 estate taxes on porlions of the building it occupied for ifs exempt purposes and that the
anuual 1:c11t of §1 ,485,846 would not c_hange. ‘

In 2010, the f)nivcrsity-detel‘miued the size of the building to be.designed, developed, and|
built should be further reduced to approximétely 85,000 square feet, At that point, the agreed
upon des-ién concept of the building co'ntcm’plm'ed that one half of the first floor (approximately
7,300 sql-lare feet) would be commercial retz;il space that Cameron Hill would [eased to third

party retailers and the remaining half of the first floor and the other floors (approximately 77,760




square feet total) would be space that Cameron Hill leased to the University for use as the
University's bookstore and fitness center (the Building).

The University and Cameyon Hiil agrec'd that Cameron Hili would constiuct the'Building
on property owned by the University and {eased to Cameron I-Iil[pursuant to a Ground Lease
Agreement that would provide a thicfy-year term commencing upon completion of the Buiiding
and during which term Cameron Hill would own thr.a Building and pay an anmial.vent to the
University of one doilar, plus such other carrying costs as might be gxpe(':ted.under the
-circumstauces for such ahgrbund lease. Inan efforf to ensure the economic feésibility of
Cameron Hill undertaking the construction of the Bu:ldmg and otherwise fulfilling its obligations
to the University, wh Lch mcluded the obligation that Camemn Hill ensure the Univer 31ty would -

have ho responsibility for the payment of any real propeily taxes assessed against the Land or the

T A Yo nsioge T mvnlad s [ S ! ' .
 Duilding, Caracron il sought and voocived corlatn finoncial dsaistance from SIDA inchuding a

sales tax exemptidn, mortgage tax exemplion ané a payment in licu of taxes agtfacmen_t
(h.erei‘nafter the Finaneial Assistance).

) On February 21, 2013, Cameron Hill and the Universily cntéred into a Ground Lease
A,g-,reeme;lt (heroinafter the Ground Lease) pui‘suant' to which the University leased land dircetly
adjacent to a _four—sfory parking garago located on Univea%ity Avenue between East Adaras Street
and Harrison Street in éyracuso, New York (hercinafler the Land) to Cameron Hitl. for ﬂ.lé

purpose of Catheron Hill’s development of the Land fo include the Building (hereinafter the

‘Project). In furtherance of its receipt of the Financial Assistance and upon execution and

delivery of the Ground Lease, Cameyon Hill, as landlord, and defendant SIDA, as tenant, entered

into that lease agreement (hereinafter the Compan}.; Lease) pursuant to which Cameron Hill
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leased its vight, title and interest in the-Land Eo Sle. Tinmediatety thereaﬁer, SIDA, as 1a:1<i10rd,
and Cameron Hill, as tenant, entered into a lease agreement (hereinefter the Agency Lease)' -
pursuant fo which STDA leased back to Canu;:ron Hill the right, title and interest in the Land, and
SIDA. required that Cameron Hill commence construction of tl.u.a Building within six months of
th;‘-; date of the Agency Lease and substantially complete such construction within eighteen
months thereafket; (-the SIDA consfruclion requirements),

Dm‘iilg the period of 2010 through June of 2014, Cameron Hill agrefed to many changes
required the Univ;crsily rolating to the term's of the deal and lhe_ mod‘iﬁcatidn of the Building .
plans and specifications, During the course of the year 0£ 2013, Cameron Hill refined the
consiruction -dra.wings \.vjth'tﬁe Univei‘sity’s building and design group and all of the rele?aut
m"chitects, engineers and others involved in the Project retaiu:a(i by bofl the Univeisity and
Caiieron il Ti\c U;{i{'ai'sit3"s design group drove the design procees, and contimually refined

W

its desives and space utilization within the Building, which resulted in a large list of design
drawing iterations that continued right up to and including the week of June 2, 2014,
‘Cameron Hill submitted its application for a site work, footing and foundation _p‘ermit to

the City of Syracuse in early Augvst 2013, Cameron Hill, however, was not able to sybmit its

_application for the building permit at the same (ime because an application for a bullding permit

in the City of Syracuse requires the submission of the plans and specifications for the building to
be consfructed. Cameron Hiﬂ claims that the University’s design group’s 1'epea.ted yéquests for
changes to the plans and specifications prevented Cameron Hill from submitting its application
for a building perm 1t until February 18,2014, The Unjversity denies’it was responsible for the

delay.




By notice dated November 19, 2013, SIDA placed Cameron Hill in default for failure to
commence construction of the Building withiu six zno;lths of the date of the Agency Lease .
Cameron Hill claims that it altempted to cuve the default, negotialiné with the University to allow
Cameron Hill access to the Land to commence site work in advance of its receipt.of the building
permit. On December 17, 2014, Murnane Building Contractors, Ing. (hereinafter Murnane)
oll)lained'ﬁ permit from the City of Ryracuse to begin the site work‘and footing and foundation
work upon the Land. Tu order to cure the default concerning SIDA, o December 18, 2013, the
University .ai.ld Cﬁn’lerc;n‘Hill enfereﬁ into a Right ;nf Entry Aigreement tilat allowed Cameron Hill

access to the Land for the purpose of commencing construction work in keeping with the site

* work permit. Upon execution atd delivery of the Right of Butry Agreement, Cameron Hill

commenced construction. Subsequently, Cameron Hill obtained insurance bonding as required

uy he Right of ity Agreinieat.

Despite the commeulcément of construciion, Cameron Hill claits that the University’s
design group continued fo requiro new and further changes to the plans and speciﬁcétions.
Subsequently on December 23, 2013, to'corvect the legal déscription_ of tho Latid and to ratify and -
confirtn the remainder of the tetms contained therein, the University and Cameron Hill entered -
into a fivst amendment to the Ground Leasé. Cameron Hill and SIDA amended and restated the

Company Lease and the Agency Lease (respectively herelnafter the AR Company Lease and

the A&R Agency Lease). Also in Decembier of 2013, Cameron Hill obtained the University’s

consent to the PILOT Agrecment with SIDA and proceeded with the execution and delivery of
the PILOT Agreement. Through the winter of 2013 to 2014, Cameron Hill continued to wark

with the University’s design group and Marcoceta to finalize the construction plans, documents,




specifications and other issues nceessavy to submit the application for a building permit ﬂ':at
would gllow commencemelit of conshucti'oxi of the Bu-ilding. This process inclnded a multitude |
of design changes lo the drawings-and speciﬁcatioqs that Cameron Hill claims were at the
insistence of the Universily’s design group, The University denies rcspo;lsibility for :mj} delays.
On Febroary 18, 2014, Munane applied for the }.J'uildiug permit, which was issued on
April 14,2014 (hereinafter the Br.-li{ding Permit). Bven after ilie Building Permit was issucd, the
Untiversity ;'equircd additional plan changes. ' |
| Because plans were (.:hanging, Murnane advis;ad Cameron ﬁill to delay‘ﬁna‘l bidding on
the Project until the plans weye solidified, Consequenily, Cameron Hill did not receive a -
Guatanteed Maximum Price Couu"act fréx-n Murnane until June 6, 2014, which Cameron I-fill_
claims riegatively impacted upon the ability to close the financing facility for the Project,

3 oy . . . . . 4 . - . .
MNoncthcless, Cameron Hill continued construction of the Proiect during thig peried in relianen nn

* the course of dealing that had been ostablished with the University. The Projeot was moving

forward, even though plans were not complete, even though Cameron Hilt had not closed ot its
financing facility, and ﬁu;'ther Cameron Hitf accelerated constm(;tion, at tﬁe r:eqnest of the -
Un'wérsily. '

On May 12,2014, Camoron Hill entered into a.;i Amended and Rostated Right of Eniry

Agreement (hereinafter the A&R Right of Bnlry Agreemeiif). Under the terms of that

‘Agreement, the Univers'tty'and Caeron Hill went to the next step of the Project, and Cameron

Hill, in the capacity as tenant under tlie,Gropnd Lease, entered upon the Land o continue
constraction. Before agreeing to exceute the A&R Right of Entry Agreement, the University

required Cameton Hill to deliver (a) a description of a portion of the improvements that Cameron




[* 9]

Hill would be authorized to perform on the Land under the A&R Right of Entry Agreement (the

project work) and the work of restoring the Land to its condition as it existed prior to December
18, 2013 (the restoration work) if thefroject financing did not occur on 0'1' before June 13, 2014;
(b) supply a schedule identifying the time period during which the proje;:t work would hé
performed (the work schedule); and (¢) a lettor of credit fssued by KeyBank National Association
(h'creinaﬂer KeyBank) to the University in the amount of $250,000.00, together with lien waivers
for all project work performed through the date of closing of the Ploject’s financing facility.
Cameron Hill was also to scknowledge the cnvnomnental condumns of tha Project in proper

forin and to supply a mechanic’s lien waiver from Murnane and its other eﬁgineer’s and

architeéts. All of these itemns were; delivered by Cf.lmeron Hitl and t;:ccived rby the U:ll i\;érsity at

ox a_bout the time of signing of the A&R Rigl;t of Entry Agreement.

The ALR Riaht of Bnfry A.g't_'rrmenf. contained six additional w’ﬁuiremmﬂs to e firlfilled
by Cameron Till, ﬂve of w]nch required complehou on ot before June 10 2014 (hereinafter the
A&R Right of Enfey Apt eementDehve: ables), and the last of which, the closmg of Project
financing facility, required _completton on or before June 13, 2014, Cameron Hill’s failyre to
satisfy any of these six additional requiternents would allow the University, upon notice to .
Cameron Hill, to termjnate the Ground Leuse, in wl;%dl event (a) the Grou.nd Lease would
terminate on the date sot forthdin-the Univé.rsity’s notice of terminatioil, {b) all recarded
jnstroments relating to the Growid Lease, the Right of Butry Agreement and the A&R Right of -
Butry Agrecment would be terminated of record, and (¢) Cameyron Hill, within five days afier
termination of the Ground Lease, would be obligated to begin restoration work, The A&R Right

of Entry Agreement did not amend or modify (he Ground Lease. On May 13, 2014, Cameron
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Hill then worked to fmfy comply with the terms and conditions of the A&R Right of Entry
Agreerment, and went forward v;rith the commencement of excavation of the Buildipg pursuant to
the Site Permit and Building Permit.

From May 12, 2014, through June 13, 2014, Cameron Hill and Murnane went abo'ut'thé
process of moving forward with the constmct'io:;. Significant progress was made, and by June
13, 2014, the Praject was.ahead of scheduls, On May 21, 20-1 4, Cameron Hill deflvered to the
University the cc;nstruction schedule for the Building, OnMay 22,2014, tl.le University's design
group ackuou_;ri edged receipt of the coﬁstulctiml schedule WiﬂlO‘l'lt any comment, concern ‘or
criticism, Cameron Hill and Mutnane finalized the Guaranteed Maximum Price Confract on or
about June 6, 2014. Accordingly, -.with Mufnane’a consent, on June 9, 2014, as 1'eqﬁi1'ed b3; the
AR Ri ght of Bntry Agreement, the bonding certificate was inercased to $1'};,950,000.'00 from
thw diial $55,411.50,

Shortly bef;ne May 12, 2014, the Ullivex'sity’s (ransaction coi;nsei adopted a completion
date of Tune 18, 20135, for the delivery of the Building, whli‘ch_théy claited was necessary
because of 1]19 SIDA Construction Requiremc:-xts. However, the University required, in the A&R

Right of Entry-Agrecment, that Camevon Hill obtain from SIDA an cstoppel agreement shbwing _

that under cortain conditions SIDA would agree that the completion of construction could be

extended another four months beyond June 18, 2615. As aresult, Cameron Hill obtained that
ad(-!itional four months of construction time under the SIDA %;gl'cénléllis. o

As the week ending June 13, 2014‘app1'c.mched, the A&R Right of Entry Agreement
Decliverables had béen de’li-vere-d to the University, Nowheie in any of the documents submitted

to Cameron Hiil was there any “time of the essence” requirement that would require the A&R.

10
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Right of Bntry Agreement Deliverables and the closing of the Project’s financing facility to be

completed in a time of the essence fashion, nor did any University representative insist on such a

" requirement. Design changes were still being requested by the University through June 6, 2014,

Tn addition, the Univei‘sity hit‘ed'balﬂel’oﬂ HilP’s architects and stt';xchll‘g[,.mechanical, elechrical
and plumbing engineers to complete interior fixture and finish plans for the Univérsily that may
have effected and changed already approved plans. A design mmecting among these professionals
and the University’s desigi group was scheduled by the University for June 24-, 2014. That
meeling never took place.

On orabout June 8, 2014, Cammeron Hill’s transaction counsel received from the
University’s transactibn bm_méel comments to the Gro'ux‘ld Lessor Bstoppel Agréement sought by
-lende'rs’ co_unsél (hefeinaftcr the Ground Le-ssor Estoppel) ihqt changed the léndqr’s rights to cure
defanits under- the ( ironnd Lease. On June 10, 2014, Valenti was informed by 011;: of the Project
financing facilit}z lenders, KeyBank, that it had teuninated the employinent of Stephanie
‘Acheson, who had been the employee responsible for placing the perms.ment ﬁnzm;:ing on the
Project, The Proj ect ﬁua'ncing facility was based upon a credit tenant Jéase with bachlp letter of
credit issued by KeyBank during the construction period. émnemn H il receivecll a form sheet |
from the permanent lender; a company kaown as PPM, which is a holding company for Jackson
National Life Thsurance Company, on June 1.1, 2014, frompt!y following Valenti’s June 10,
2014 telephone call with KeyBank regarding the termination qf Ms. Acheson’s cmp!éynient, he

informed the University, through an ¢c-mail to Dr, Matcoccia, that because of Acheson’s

departure 1hé actual closing of the Project financing facility might be delayed for as long as up to

Il
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two wacks, as requested by KeyBank. Valenti received no response from Marcooeia to his e-

“mail.

AgT 11119'13, 2014 appmached_, the University’s transaction counsel made (flem:ands upon
Cameron Hill, For example, on or about May 11, 2014, the Universitjf‘s commnsel inserted a new
default provision to the draft of the Amended and Restated Ground Lease (hereinafter the Draft
Lease) that made a default under the PILOT Agreement & defaule under the Draft Lease and,

further, demanded that the “force majeure” clavse contained in paragraph 28 of the draft lease no
. T p

“longer apply to the timo requirement for Catheron Hil’s completion of construction of the

1

Building, Additionalty, on June 8, 2014, the Univetsity’s transaction counse] demanded a

reduction in the number of days within which Cameron Hill's lenders would have the right to '

cu re a Cameron Hill default, and also demanded a shortened titne frame within which the lenders

wonld have to commence a foreclosure. Yet. nolwithstanding this. Mateocein told Cameren Hill

to accelerate construction,

Additionally, as June 13, 2014 ﬂpproached; there were numercus changes to the Draft

Lense and the Spaco Lease generated by the University’s transaction counsel, Cameron Hil’s
; ! Yy

transaction counsel presented to the University’s traiisaction counsel for exccution the easements

that had to be recorded before the filing of the condominium declaration and bylaws. The

easements were to have been executed by Marcoccia on June 11, 2014, however they were not

- and Cameron Hill was informed that Marcoecia was not authorized by the Chancelloy to execute

the easetnents.
On or about June 5, 2014, while the Universiiy’s transaction counse! was still making

edits to the Space Lease, Cameron Hill’s transaction counsel was informed by the University's

12
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fransaction coimsel that flle.Spéce Lease would not be signed until the closing of the Pxoj;zct
financing facility. Duving this period o‘f- time as v;rell, ongoing changes of the plans were required
by tlile University’s (Iesi;gn grouyy. The. design proup added a requirement that a generatbrhe

‘ attached to a University 1)5;1161 in the Building and to roof top HVAC units, and that Cameron Hill
needed to retain a surveyor to plot out the easement route, All of the requirements requested by
the University leading up to Jﬁne 13,‘2014 were met, despite the insertion for the f‘u*s:t time by the
Untversity’s transaction counsel on May 12, 2014 “June 17, 204" [sic] as {he comp[etic-m date for -
the Building in the Draft Lease. . The only remaining isswe was the closing of the Project
finanoing facility, and that was also being prepared.

| 611 June 13,2014, Cameton f-IiIl recei#édl from the permanent lender, PPM on behalf of

Jackson National T.ife Insutance Company, a commitinent fo provide approximately
£722.000 NONON veorth of tease-hacked maortgage nass-through certificates at a rate of 4.2%. All
of the provisions demanded by the Univefsity had b;sen complied with leading up to Jlme. 13,
2014, with the exception of the provision for thf;l closing of the Project financing facility. With
reéard to that, the rate was locked on June 13, 2014 at 4.2%, and it was confirmed that the
$22,000,000.00 of_lease-i}acked qort gagé pass-through certificates had beén approved.

After Valenti sent the e-mail to Marcoccia and the U nivéxsity’ s fransaction conngel on
Jime'i(), 2014 informing them of the Acheson t_erminntim-n the University’s transaction counsel
contacted Cameron Hill's transaction counsel vequesting thét Stephen P. G;'oss of KeyBank call
Mm'cocciela to explain the situation. Gross did so on hoth June 117 and Fane 12 and did not
reccive a response, Ou June 18, 2014, Valenti received a letter from the University's counsel in

\liis fitigation advising Cameron Hill that, pursnant to the A&R Right of Butry Agreement, the

I3
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University was termitiating the Ground Lease for Cameron Hill>s failure to satisfy provisions of
the A&R'R'_i ght of Entry Agrccment-. The letter ide;mt_i_ﬁes two alleged breachqs of the Ground
T.ease: the failure to close on seciire construction financing_ by Ju.n_e 1;, 2014 and the failute to
prcSﬁde a consteuction schedule that credibly demonstrated that con.struction can be é;)mgleted by

June 18,2015,

L. The Motions Currently Before the Court

The University seeks summary judgment dismissal of the complaint on essentially two
grounds, that Cameron Hill could 1tot meet its obligations under the Ground Lease and that the
University prqpe.l‘ly exercised it right to terminate the Ground Lease due to Cameron Hill’s
Faituce to mest its deadline to obtain financing. In opposing the University’s motion ém} CLross-
moving for summary jndgment on-the complaint, Cameron Hill argues that it i‘s entitled t.o an-

award of danages because the University breached the implied covenant of good faith and fair

' .dealing by frustrating Cameron Hill’s ability to close financing by June 13, 2014, that the

University breached the Ground Lease by failing to provide it with 30 days to close financing

.after delivery of its notice of termination pursvant fo the ternts of the Ground Lease, and that the .

]a.x.i guage utilized by the University in the Amended and Restated Right of Enfry fﬁd not -pl'ovid'e
clear apd niequivocal nq?ice that the Ground Lease would be immediaiely tenminated by the
Ulﬁvei'sity ifthe closing did not occur- on June 13,2014, After reviewing the voluminous record
in this matter and the countless subinissions of the patties, this Court finds that neither pacy is
entitled to summary judgment as a matter of law given the factaal nature of the claims and the
nu;nemus questions of fact. For the reasons ﬁi]ly set forth below, both sunmazy judgment

motions ave denied,

4
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The University presents voluminous submissions in support of its ver;ion of the facts,
The University continues to argue that th-e {\mendéd Right of Enntry is a time of the essence
agreement, or if not, fhat the University notified Cameron Hill that time was of the essence. It
coiitends that Cameron Hill was wnable to finance the deal as it was written at tl\a£ time. The
University claims that the boftom line is straightforward and that Cameron Fil cannot produce
evidence that he conld have performed the cont.raot upon which it is suing, arguing that:the only
evidence estal.slishes that Cameron Hill could not perform under the contract, which Valenti
testified was “conﬁnercially reasonable” and “generally was acceptable it the industry” because
Cameron Hill could not convince his bauk to finance it, The University further claims tha‘t what

Cameron Hill needed was a now contract that the banks would accept and wanted the University

to agree to it, yot it had 10 obligation to do so, especially 4 new contract exposed to the iisks of

 an unknown builder and of losing SIDA tax benefits that Valenti testified were the “sine qua

non” of the transactions. Accotding to the University, Cameron Hill can only sue and only has ‘
sued on the contract that actually exists, which is not one thal Cameron Hilt could perférm, and ‘
thus th&_a ¢laim frils and th_t-lt Cameron Hill manufactured  materially false and misleading tale fot
the court to secure an injunction that it hoped to leverage into a new contract. The University |
extensively discusses the Ground Lease, the cure tights thereunder, ﬁmt-the Ground Lease,
including the cure right afforded to thellease hold mortgagéa, ie, the iendér WeEIe not
“conumercially unreasonable” according to Valenti (Valenti EBT, p. 112; Statemient of

Uncontested Facts (SOF) para. 22). Valenti also testified that a cure provision that provided a

- ground lessee 30 days to cute its default under the Ground Lease and provided a lender an

additional 30 days to cure a lessec’s default under tho Ground Lease though with vespect to the
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lender’s cure rights so Jong as such defaults could be cured by payment of money only and was
provided for i the ground lease “is genesally what is acceptable in the industry” (Valent! EBT'p.
129; SOF para 23). The University highlights Valenti’s admission that one of the University’s

“key requirements for this {ransaction was that Syracuse University not be responsible for any

 real estate taxes o this building or property” (Valenti EBT pp. 9-10; SOF para. 33). He also

testified that he was “not sure” if the project would have been financially feasible if it had not
obtained the tax refief pro'vided by the City and SIDA through the agency lease and Piiot (Valenti
EBTp, 11; SOF para 34). He further testified ihat the agency lease and PILOT benefitied both’
Cameron Hili and the University and capstituted the “sitie qua non for the University” of the
tansaction and -wsis “very in&portaut to the University” (Falenti EBT . 12; SOF para. 35): Thp;
University also discusses the Right of Entry Agreément as well as the Amended Ri ght of Bntry
.Agreement and argues that Cameron Hill conld not obtain financing ynder the “commercially
reasonable” and industiy standard terms- of the Ground Lease. Valenti 1'epeale(1ly testified that
the Ground Lease is commercially reasonable and contained lender cure ri gﬁts that were.
generally what is acceptable in the mdmh Y (Valenif EBTp. 112; SOF para. 70). The U1uve151ty

notes that Cmnelon HIII’S potential lender, howevea was not mtnsﬁed with the cure rights .

-pr owded to it under the Ground Lease and though the June 6 Ground Lessor Estoppel demanded

cuic rights in excess of those provided in me Ground Lease (JSOF para. 71). Thus, Cameron Hill
was unable to obtain financing upon the tetms of the deal made between the patties, and (hus
den‘ngnded that the Univeusity altered the terins of the pattics’ exist-ing deal (SOF para. 72), It
also notes that Cameron Hill’s counsel testified that the lender cure rights provided in'the

executed Ground Lease though admitied by Valenti to be industry standard and reasonable were
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“ot...such that they were acceptable to the lenders...” (Kevin McAutiffe EBT, p. 74; SOF p-m'a. s

73). In aclditioﬁ, it points to KeyBank’s Steven Gross’ testimony that_

®u June 20 2014 Gross emailed Valeati indicating

The Unwemtty dlSO notes that it Septembm of 2014 after filing this action Cameron Hlll
asked KeyBank directly whether'it could “live with the terms that are set forth in the existing

Ground Leasc” (Valenti EBT, p. 254; 50}?;;}”(; 79)
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The University’s T.remion of the f‘élc.ts is that Cmnemn Hill then made {ast minnte demands
tha:t the Univers-,ity changed the conimercially_rcasonable terms of the Ground Lease, noihlg-that.
on June 6, 2014, one week prior to the June 13% deadline fqr Cameron Hill to close financing,
Cameson Hill provided to the University for the first time a diaft of E;l; agteement catled a
“Grmﬁmd Lessor J?s-toppel, Consent and Non»IDistmbance Agreement” (SOF para, 55). With it
Cameron Hill attempted to extmc.t changes to the oxecuted Ground Lease then in existence for 17
momh; from the University and d emanded for the 1 1'9;t time 111-at new additional cure 1ig]1ts be
provided to its lender under the Ground Leaso (SOF para. 57). Cameron Hill demanded that the

' University sgreed to increase the “grace 1361'.iod set” for lendess to cure any d'cfaults therennder by
Cameron Hill “by an additional period .of 90 days.” (SOF pura. 57). OnJune 8, 2014 the

University’s transaction circilated a counterproposal to the terms demanded in the June 6™ draft, .
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countering with the proposal that the cure rights be extended by 15 days (SOF, pm'a.s'.’GIO—ﬁI).
" Tho Un iversity -notes that Catneron Hitl’s transaction counsel te'stiﬁed that he understoéd that the
_ underlying causation of a counteroffer co-nceming cure righs and other proposed changes and
stated that it “was to make sure that the Pilot remained in existence upon the conii)letion of the
building because the University did not want to pay taxes to the City” (Med wliffe EBT, p. 111;
SOF, para. 62): He also tostified if Cameron Hill defaulted nnder the Ground Lease an Agency
Lease and PILOYT were ferminated the University could be subject to tax liabitily it desited fo
“avoid (BT p. 111; SOF, para. 63), Howevet, in his reply affidavit submitted in suppﬁrt of
Cameyon Hill’s oui gimfl motion for a .preliminary injunction, Valenti swore ti::;t“‘tllc clear 1)}'00.%
611 this record is that without commuercially reasonable ¢hances to cure & default of a bortower the
bank (any bank) would not finance the loa-n.
The "Universil_‘;r thus claims tl.mt the facts det.nonstl‘ate that Cameron Hill could not meet
its obligations under the Ground Lease. The clements of breaph of contract are formation of a
contract between the patties, pesformance by the plaintiff, defendant’s failure to perform and
rc-suh_ilig damage. See, Flomanbaum v. New York University, 71 AD3d 80 (1* Dept. 2009). For |
Cameron Hill to recover either specific _performancc or damages it must demonstrate it was
ready, w1llmg and able to perform his obli gauons‘ regardless of any purported breach by the
defendant, See Bainbridge-Fyth parines slup v. Niagara Falls Urban Renewal Agency, 294
- AD2d 806 (4™ Dept. 2004). According to the U’niversity’s argument, the docwments and
testimony from Cameron Hill’s principals and atlomeys demonstrate unequivocally that at no
. titne could it have obtained financing under the tern_;s of the Ground Leasr.;:.- The patties’ existiné

deal on the contract on the deal upon which it pusports to sue. Instead the University claims that
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the evidence is clear tha-t Cameron Hill’s potential lenders refused .to tend imder the terms of the
Ground Lease and den_xanded that tl.1e University accede fo terms other than those in the Ground
Lease in ovder to close the financing. According to the Univetsity, the dem;mds w;:re made upon
it despite the fact that Valenti testified the terms were commercially reasonable and the lender

cute rights were geneally acceptable in the industry. Steven Gross, of potential lender KeyBank,

testified that

The University relies upon a Fourth Depariment case which granted a defendant’s motion

for summary judgment on plaintiff's olaim sceking specific performance of aveal estate

’
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{ransaction. See, Scull v, Sicoli, 247 AD2d 852 (4" Dept. 1998). The court held that regardless

of whether the defendant anticipatorily breached {he contract by terminating for failure to close

-. by falling to declare-“lime of the essence” neither specific performance nor damages were

available because plaintiffs fail to surmount its burden fo establish that they were ready, willing
ane able to pecform under the coniract at some po;' il prior to the commencement of the action,
See, id. The court found that there is 1o proof that plainiffs wete financially able at any 'tin;e to
consummate the deal. See, id. The University contends that that is the caso here since there is 1to
evidence that Cameron Hill could have ever petformed its obligation fo obtain financing fgr the .
project under the terms of the _Gl‘(:)l-tlld Lease and the evidentce shows that Cameron Hill, like the .
plaintiffi 1.1 Skulll, Was never ﬁtlaaicialiy able to consummate the deal.

The University likewise argues that it had ho obligation to enter into a new contract.
;,‘famemn Hill saggested ;haf Sectinn ’2‘7.02 of the Ground Lease’s provision that the University
“reasonably coopql‘ate” with Cameron Hill, required itto change the terms of the parties’ existing

deal; i.0. the Ground Lease and submit to its potential lender’s demands for better teyrms han

_plaintiff had negotiated in the Ground Lease and its claim that the University breached the

Ground Lease by not ageeeing to Cameron Hill’s last iminute demands and changes is baseless
inasiuch as the University’s duty to reasonably cooperate with plaintiff's effoxt to obfain .

financing did not require to change the express terins of the Ground Lease to suit-plaintiff and its -

potential lenders. A party’s duty fo reasonably cooperate with its contrnctual counterpart does

not and cannot require it to change the terms of the original deal. Reasonable or good faith
cooperation simply means “that neither party shall do anything with which will have the effect of

destroying or injuring the tight of the other party to receive the fiuits of the contract”. See,
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Dalton v. Educational Tesfiué Services, 87 1Y2d 384 (1995). It does not oblige a party to

“become an altruist toward the other party and velax the terms [of the parties existing agreement)

if he gets in trouble in performiz}g his siflfa of the bargain”. Gaia House Mezz, LLCv. State Street
Bank & Trist Co., 720 ¥3d 84 (2d Cir, 2013), Nor does the law require that a parlly acting any
way inconsistent wilh the terms 01? the contractual velationship. See, Murphy v. American Home
Products Corp., 58 NY2d 293 (1983),

The Univérsiiy points to the d;)cumentation show_‘ing that PPM/J acksoﬁ National, the
potential permanent lendér wonld not lend on the terins of the Ground Lease and instead
demanded changes as set forth in the June 6" Ground Lessor Bstoppel and that Cameron Hill

does not show otherwise. KeyBank was not the permanent lender on the deal, but acted only to

* arrange financing by marketing the potential loan to a permatent lender via a Credit Tenant

Lease Financing Agreement (Gross BB, pp. 23-26, 29-30). Thus, it contends that évenif
KeyBank was willing to close under the terms of the Ground Lease. Cameron Hill does not

refte that the pel‘maueht Iei-lder, PPM/Jackson National, was not, Catneron Hill also claims that

the Kaufiman memo affirmatively states that KeyBank —

'

The Universily likewise dehies Cameron Hill’s argument that it frusteated Cameron Hill’s
Y ! gl

ability to obtain financing and that Cameron Hill’s claims that delays were caused during the
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lifetime of the project in large part by the University’s constant revisions of the plans, should be
rejeéted al;d are fhise. The U!livel'.sity points to the fact that Cameron Hill ob‘tained a guara.mtied
maximum price (GMI’).ﬁ'om Muinane i3uilde'rs on June 5, 2014 and provided it to KeyBank on
June 6, 2014, well in advance of the 6/13 deadline, On May 22, 2014 prior to recciving final
approval on the i}lans, Valenti assured the University that it could ineet the June 13, 2014
deadline stating in an email that _“ac'cording to the lendey, \v;a will have no trouble achieving the
closing date of June 13" (yeply affidavit, Ex, 3), Inl addition on June 10, 2014 Valenil informed

the Univessity that Cameron Hill would not be able to close on June 13, 2014 not because of the .

delay canscd by the Universily but because a KeyBank etuployee had beon fired. It further

claims that the University did not frustate Cameron Hill’s ability to obtain financihg by

- proposing amendments to the Ground Lease, as plaintiff claims. It argues that Cameron Hill

cites no evidence that the University look the original Ground T.ease off the table, demanded new

terms that fundamentaily changed the terms of the Ground Lease ov asserted that is proposed

" amendments to the Ground Lease were non-negotiable, The University notes that the Draft -

. Amended Gronnd Lease, which was never executed, had no legal éffect on the parties’ legal

obligation to one another undex ﬂlE;GIDUIid Lease and Amended Right of Entry. Article 36 of the
Grom.id Lease states that it “may not be cha'nged or terminated orally of in any mannet othe;r than
bya written;agreemenl' signed by the party against whom cn'forcemént is sought...” In addition,
Cameron Hill’s characterization {;f the Draft Amended Ground Lease as being a-demand is -
coniradicled on the face of the document which states it is a draft and f‘f<;1‘ discussion _ﬁurpgscs
only”, The Universily notes that like itself, Cameron Hill is a sophisticated entity represented by

sophisticated transactional attorneys and cannot claim that the Ground Lease was or is no longer
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in effect or off the table or that a now deal had arisen by reason of SU’s proposed amendments to
the Ground Loase,

It farther claims that even if the Court accepts that the Draft Amended Ground Lease is
relevant to the legal relations belween the parties under the Ground Lease aud Amended Right of
Batry, the alr;endment fo the force majoure clavse proposed by the University was not made in -
bad faith. Cameron Hill now claitns that that pmvisioll was an essential term of the Ground

Leaso, but it entered both the Agency Lease and PILOT despife the fact that neither agreement.

«contained a force majeure provision. "Despite that, the Agenicy Lease imposed a sirict deadline

for completing construction. According to the University, Carasron Hill’s own conduct

d eﬁmﬁg{rates that the Un-iversity’s lnaquest fo remove the force majeure proviéion was nc;t
arbitrary or irrational and that in any event the University conveyed to Cameron Hill that its basis
for the proposed amendfncnt to the force majeure was to conform the Ground T.ease with the
ferms of fhe Agenoy Lease and PILOT Agreement, neit'her.of which. contain that provision.

Valenti also contemporaneously acknowledged he understood the basis for the University’s

tequest and stated he did not believe.inclusion of an express force majeure clause was necessary

for the document to apply. “BS&K has said that because there is not a force majeute provision in-
the [Agency] Lease, then they cannot allow one in the Ground Lease. As a general principle of
confract law,-force majeurs is recog-nized as an acceptable and excusable reason for delay,
whether or nol 2 force majeure clavse is included in the agree;nent.- In addition, we will try to get -

a force majeure provision recognized in {he STDA estoppel.” (Reply aff, Ex, 3; MM, p. 10). On

March 23,2014 Marcoccia responded to Valenti and reiteratéd SU’s basis for ifs proposed

modification to the force majeure stating “your proposal is not acceptabte because if SU grants
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forcc': majeure and SID;A does not, th'are would be no way for SU to terminate the ground I‘ease if
Cmner'qu Hill is late 511_ complcting.” (MML, p. 10), After that ema.il Valenti never again raised
the concern over the proposed amendment to the force ma jelui'e clause ot advised the University
th_at it conld not obtain financing by reason of that smendment.

Pinally; the University further argnes that it had no legal obligation to change the terms of
the Ground Lea_Se demanded in the Draff Ground Lessor Bstoppel, Cameron Hil} conltonds that
the University. frustrated its ability to perform by reason of it.s stance visa vie lender cure rights

and 1ieg(;tialions aver the proposed Ground Lessor Estoppel demanded by Cameron Hill and its

 lenders, but it defies logic and law for Cameron Hill to suggest that the University fransgressed

" its duties under the Ground Lease by refusing to change the terms of that gieai. Cameron Hill

¢ites no law to support its erroneous proposition. Instead, the case law is clear that neither the
implied covenant of good faith and fair dealing, nor the “reasonably cooperate” provision of {he
Ground Lease imposed on the University a duty to change the ters of the parties’ executed

agreetnents. See, Bayerisch Landes Bank v. 8t. Jolm St. LLC, 102 AD3d 585 (17 Dept. 2013). -

Therefore, the University claims it did not frustrate Cainevon Hill’s abilityto perform by acting

squarely within the scoi)e of its duties and because it has no legal duty or obligation to change the

terms of the Ground Lease it could not as a matter 'of law fiustrate Cameron Hill’s ability to

perform under the Ground Lease py not doillg 50,

ICE;IHGL'OII Hill, however, relies onIdifferent aud competing facts in its submissions. I_f
notes ﬂmt-‘on May 10, 2014 an Amended and Restated Ground Lease was agreed to by thc'
partics, OnlMay 26, 2014 the University oirculatc‘d a second draft of this with the same material

changes included as its first. Marcoccia admilted that the University intended the Amended and
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restated Ground L'ease‘to be the_operatiw;re Ground Lease for closing and further admitted that tho
University’s elinination for force majeure was non-negotiable. See, Marcoccia EBT, p. 84. In
addition, McAuliffe te_;stif'{cf] that the majority of the transactional documents, such as leases,
loan instruments and security agreements almost always have a force majeute clause “espedially
if you live in a place like Syracuse, New York where we have snow storms that stop de?ivery of
materials, You can have labor strikes, you can have lots of issues.” tMcArdWe EBT, pp. 30-31).
He also notes that force majeure can bé read into an instrument, noting th'at SIDA instruments do
not have it but that was a different relationship because an TDA is usually there to assist in the
furtherance of dc\.felopmant so one lwould not anticipate also becanse ordinarily anIDA. does 1ot
have fime gjf the essengé, and thus there; was not a force majenro clayse. See, id. He fusther

. o
testified that 1o although when you move to a lending side of a transaction, the lease side, force
ma_ieur;a ig almost always included because it onty gddr‘esses those cirenmstances outside the

controf of the two patties and foree majeure pertains to the completion of ebligations by both

patties, It is not unitateral. Itis bilateral or affects all parties if there ave more than two™. See, #d.

KeyBauk’s Gross also. afﬁlfnatively testified that—

Cameron Hill argnes thus it is distngenuous that the Universily moves for summary judgment
dismissal and to vacate the injunction, without so much as mentioning that it prepared this
Amended and Restated Ground Lease on May 10, 2014 and continued to proffer ifs new

nonnegotiable lerms througls June of 2014, delaying the closing. It contends that the Untversity
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has shown bad faith by asking the Court to believe that Cateron Hill’s lenders shouid have
accepfed-this and proceed .to close the $22 mi}lioﬁ by June {3, 2014.

Cameron Hill forther argues that the Universily further frustrated its ab lity to close by
demanding new and unieasonable changes to the lender’s cure rights on 3‘111'18 $,2014. In
response to the Univcrs'ily’s May 11, 2014 new demands, ¢ounsel for penmanent lender, PPM,
prepated an.cl circuiated a Drfzﬁ Ground Lessor Estoppel, Consent and Non-Disturbance
Agreement on June 6, 2014, Section 25.03 of the original Ground Lease afforded the lender 30
days to step in and cure a default by Camieron Hill. The Ground Lessor Bstoppel pl'epa%'ﬁd by
PPM’s counsel contained infer alia & request that lenders be given 90 days to step up and cute a
default by plaintiff (Ex. 14 and 15). On Sunday June 8, 2014, five days beforo the Univcrsit;l :
irr-aposed deadline for closing financing, _the Untversity circulated L'evisioﬁs ta the Ground Lee';sbr
Bstoppel in which the University not only rejected PPM’s request for 90 days, but .abaudm{ed,
inter alta, the lender’s right to step in and cure a default be reduced from 30-15 days. Cameron

Hill claims that it was therefore clear the University did not-want the closing to occor by

~ demanding this revision. MeAuliffe testified as follows with regard to cutting the lender’s fime

to cure from 30 days down to 15.

1 think the best way to describe that would be off the chart, Idon’t know how else
to explain it, It was absurd:..because no lender can react that fast-and cure a
default in 15 days. T think that’s alinost an impossibility. You're forther talking
ghout an institutional reaction to a problem that they may not even know of unlil a
notice of default is"delivered to them...and so now you're tatking about the .
original 30 days in this case that the tenant had, plus 15. T don’t think that was a

“commercially reasonable time period to demand under any ciccumstatices.
(MeAuliffe EBT, p. 31).
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Cameron Hill further points out that on June 8™ the Univetsity made another demand. The tender
would have no more than six inonths to complete a foreclosure action, which it olaimed was
commetcially. umeasonable by any measure, Wilh regard to that demand, McAuliffe testified

similaily the completion of a foreclosure in New York State within six months, I

don't even know if that is statutorily possible with the requisite timer periods

mandated by the RPAPL, notice provisions, everything else, Let’s put it this way.

If a single defendant, lets say a contuactor, assetted an answer in a foreclosure

saying that for some reason its mechanie’s lien should trumyp the mortgage, the

deliberation and resofution of that answer on a motion for summary judgment

could take six to ten months, So to say that it can- the foreclosure had to be

completed, propetly sold, referee’s deed transfer within six months, I think jtwas
likewise impossible,

(McAuliffe EBT, p. 32).

Cameron Hill contends that these cominercially unreasonable changes to the lender’s rights under

© the Gl‘O?Illd Leuse were demande& by the Universit:y on Sunday, Juie 8, 2014, approximately five
days before it imposed the closing date of June [3, 2014 and it undoubtedly frustrated it’s nbility
to close, See, Cauff; Lipman & Co,, 807 FSL_lpp 122 (1992). It furéher glaims that there is no
logical epranaﬁon-for 'v.r'liy_the Uiﬂvcrsily made these last minite demz-mds, othex" than it sitaply
did not want to proceed with the project and wanted to fiustrate it's ability to close so it could .'
teﬂ’n_inate the deal. '

In addition, Cameron Hill cites ew.dcnce in the record that the Chanceltor d:d not want to
move forward on the project. In January of 2014, Kent Syverud reéplaced Nancy Cantor as
Chancellor. On May 25, 2014 Syverud catled a meeting with Marcoceia, and others to review .
the “situation” with the bookstore projccét. “With the goal of understanding clearly where we.
cm'-rcntlyl stand on this project aud...toldis.cuss as a group what alictnatives we have” {see, Exhibit

e-email). Marcoccia testified that hie did nof vecall this meeting (Marcoccia EBT, p. 102). On
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Saturday, Jone 7, 2014 Syverud sent an email to Marcoceia, Cantor, Wifs and ofhers stating the

following,

As you will recall I asked cach of you to take a hard look at the bookstore/fitness
- center plans so that we could make a decision at June 10™ as to assuniing the

developer was not in compliance with requiremnents by that deadiine we wish fo

go forward or not....but I remain adamant that (1} wemust strictly apply the June

10 condilions and any vatiance no matter how minor must be treated as grounds

for termination; snd (2) we need to know before June 10™ whether assuming there

is such grounds each of you would want to terminate. [ would like to hear from

each of you on the latter question before we move any further forward on this

project. I other words, if we do go forward I need us all to bo on the same page

and commiited to inaking it work well, If you think the plans heed modification in

order to gain your committed support tell me that as well, '

Cameron Hill contends that by Junc 10, 2014 the University refused {o negotiate with it to

close financing and instead unilaterally terminated the Ground Lease in bad faith on Juné 20,
2014, Section 27.02 of the original Ground Lease required SU to “reasoiiably cooperate with
Plainti{fin its efforts to clase its Jeasehold morigage finanel ng”. This remained unchanged in fhe
Amended and Restated Ground Lease, Bven where additional terms remain to be agreed upon in
a loan commiltnont and even though the deal could have fallen through due to a genuine
disagrecment over those terms, a patty can not avoid its obligations under the contract when its
refusal to participate in further negotiations prevents any possibility of finalizing the agr_ee'mcnt.
See, Cauff, Lipman, supra. Cameron Hill points to evidence that the University did not cooperate, .
which included refusing to pm‘ticipaté in furthei negotiations: (1) it demanded fundamental
changes to the default, cure and force majeure provisions of the Ground Lease on May 11, 2014,
hours before Canteron Hill was to sign the Amnended and Restated Right of Eatry; (2) arbitvarily

refused to work with Cameron Hill fo provide its lender with acceplable cure rights through the

Ground Lessor Estoppel on June 8, 2014 and even reduced and restiicied rights already provided .
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for in the original G1‘6und Lease; (3) ceased all communicalions on June 10, 2014 after Cameron
Hill advised the Univen"sity that KeyBank needed 1 few extra days to close and refosed to
communicate even after the University was furnished with the ﬁ_rm commiiment fel tél‘ from the
lender for $20,966, 913 and refused to sign the prepared closing documents on June 11, 2014, ail
while still obstinately eliugiﬁg to the June 13, 2014 closing date. Camoron Hill contends there is
' 1;0 reasonable explanation other than that the University acted in bad faith to kill the deal. See,
6243 Jericho Realty Corp. v. Autozone, Inc., 7L AD3d 983 (2d Dept. 2010). Cameron Hill thus
claims that the University’s actions frustrated and/or prevented it froni closing finaucing on June
13, 2014 and the law reqguired the court to excuse the atleged failure to closé by that date 1-13 the
failure causcci by the actions of the University and that sitice it had obtained a (;on_)mitmen_t for
nearly $21 million for financing, but for the University’s pamesmariship Cameron Hill and the

lender were ready, willing and able to close.

Cameron Hill furthier olaims that the University.contorts the Gross testimony that"-

Gross specifically testified that

. _Gross also was asked over and over about the “operative documents from :
fhe bank’s perspective in comnection with financing, e testiﬁed_
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.
. s - ' .

W'ﬂh_ respect to Madeline Kaufinan’s memorandum of September 3, 2014, Cameron Jill

+

She opined as follows with respect to § 25.03, that it’

addresses the rights of a lease hold mortgagee upon the failure of the tenant to
- comply with the terms of the Ground Lease given the above provision of §
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Cameron Hill claims thevefore that Kaufinan concluded that

IV.  Discusston

A conrt may not rowrite terms of o contract that are clear and wnambiguons, A coust
should not by construction add ar éxcise terms or distort the meaning of those wsed and thereby
make a new c.oniract for the pacties under the guise of intemrﬁing their writing. See, Refss v.
Ft’nan&f&! Pef.;fb}'rr;c*;;z'ce. Corp., 9‘? NY2d 195 (ﬁOOI). Ncw-YErk coutts wilt énfofcc t.he cxﬁress
language of an agrcement.e‘;ren where the results are coniraty to the expectations of one of the
paﬁies and are exirenely disadvantageous to that patty while arguably resulting ir{ a windfall to
the other. See, id. Where there is a written agreement belween the par.ties, an oral prothise
cammnot be inv-okecf loA dofeat the tem;s (.>f thé written agreement, nc;r ié it the court’s functi_oﬁ to
remake the parties’ agreement; the court must enforce what the 1>at:tics expressed in their

agreement.
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Specifically with respect (o real estate contracts, it has been held that time is never of the
essence...even if a closing dats is slated unless thc contract spec:ﬁcally 50 provides, or if special
circumstances suuoundmg its execution so require. See Wlnmey v, Perry, 208 AD2d 1025 (34
Dept. 1994). The Universily fails to identify any special circumstances where the June 13,2014
closing date would qualify as- a time of fho essence date despite the absence of the-words. See,
Aundeseo, Inc. v. Pag(;, 137 AD2d 355 (1% Dept. 1988). Itis undisp'utecl_ that the Amended Right_
of Enliry contract does not contain the so-called magic words “titme is of the essence”. Kutalek v._
Stufer (209 WL 5788644), Tt is well settled that the incliision of a date by which a'real estate

contract should close does not in and of itself make that date the essence of the contract. See,

Ballen v. Potter, 251 NY 224, 228229 (1929).

The Coutt of 'Apﬁeals ilas held that the most effective way to m ake a real estate coniract
titne of the essence is to include those words in the contract, ADC Orange, Inc., supra. Bven
contractual language that requires a closing on a date “in no event later than” is insufficient to
make time of the essence in coml_ccﬁon with a closing date, There ate circumsiances in which a

party may convert a non-time of the ¢ssence coniract into onc making time of the essence by.

giving the buyer “clear unequivocal notice and a reasonable tinie,” See, Levine v, Sarbello, 67

Nﬁ‘{?.d 780; see also, Zev v. Merman, 134 AD2d 555 (2d Dept. 1987) aff'd 73 NY2d 781 (1988),

Hero the University’s declaration of default was similarly ineffective. The contract did

‘not contain a time of the essence provision, Nor did the University serve Cameron Hill with a

clear, unequivocal proper notice in a timely manuer that tite was of the ésscnce, and that fatlure
to close on December 13, 2014 would amount to a defanlt, This Court rejects the argument that

ihe May 28; 2014 e-mail stating that “Syracuse University will not tolerate any delay beyond the
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June 13, 2014 deadline” constitutes such notice. Accordingly, this Court concludes that the
University is not entitled to summary judgment in this regacd.

Based wpon the record before the Court, Cameron Hill is not entitled to specific
performance as a matter of law, To oblain specific performance, it was necessary for Cameron
Hill 1o show that it was teady, -willing and able fo fulfill its contractual 0biigati0ns. See,

Huntington M, Holdings v. Cotloniail Plaza, 60 NY2d 997 (1983). The University argues

- correctly that Cameron Hill did not meef its burden to show that it had the ability to close

financing on the Ground Lease that was in effect as of June 13, 2014, Nor is the University
entitled- to a dismissal for specific performance or damages. It is a question of fact whether the
University frustrated Cameron Hill’s ability to close 01.1 its loan By réciuiring Cameron Hill’s
Tenders to agree to commercially unrcasonable terms, It is & question of f;i;)l: whether the

conditions sct forth in the Ground Lessor Estoppel were material changes to the Ground Lease

- and therefore the University would not have been reguired to-agree to them, or whether they were

non-inaterial clm'nges and By not agreeing to {he Provisions of the Ground Lessor Estoppel (e.g.
amended cure rights) violated Section 27.02.of ;he Ground Lease. While the"University correctly .
argises'(liat.Cameron Hill must show that it was ready, willing and able to clgse' on jll]}’ 13,2014
under the terms of the Ground Lease, the University was J;Ot entitled to require C;‘ameron Hill to
agree to a new Ground Lense removing Acticle 28 Force Majeure as a c-ondiiion of closing.
Becnuse tho force majeure clause excused nonperfm'mance'by Catneron Hill and the Universily -
for. 1;101'0 than just acts of God, i.c. sitikes, Eockqits, {abor tronble and fmpossibility of procuring

materials, it was a material provision of the Ground Lease and Cameron Hill was enfitled (o the

beueﬁ.t ofit. “Aparty to a contract cannot rely on the failure of another to perform a condition
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precedent where he has frustrated or prevented the ocomrence of thé condition,” Kooleraire
Service & Installation Coip., .szng}'a. Whether the.University fiustrated Cameron Hill’s ability to
close on its financing is a question_of fact,

The University also seeks to vacate its stipulation with Cameron Hill regatding its
preliminary injunction which among other things vacated this Cm.ut’s order which required
Cugneron Hill to post a bond and also permitted the University to eniter into the construction site
and restore if to its condition prior to the cominencement of constenction. Thers is no avidéncé
in the record of any fraud, coercion or misrepresentation by Cameron Hill in securing its otiginal
injunction before' Tudge Hafer or this Court or just as importantly In its negotiation of its
sﬁpulétion with the Uiﬁvcl'sfty. That a'gr-eement is between the parties and the Court wil.i not

_ disturb it pending thé conclusion of this litigation on the issue of_ specific pc?rformance, unless
there is 4 mntual application from thepm‘-ﬁes.

All other motions are denied, The pal”tieé are tc; submit a redacted decision in conformity
with their conﬁdcnti.a]ity agresment no later than January 10, 2017, The 1‘)atlies are also to agree

to a final scheduling order with a Note of Issue filing deadline no later than April 3, 2017.

The plaintiffis to prepare an order in accordance with this Decision,

ENTER

(8%

Dated: December 22; 2010 ' '
Syracuse, New York ) i W ;
. " -DONALD A. GREENWOOD
Supreme Court Justic
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