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SUf'F:EJ\lfE C(1Ur_T OF TI-IE STP.-TE C1F llE\\t •t()P.I·: 
r !EV..' 't1:ir:1.:. ,:1:11_11 Jl"l, r,u._r_T ss 
---------------------------------------------------------------x 
SUZETTE WATSOJ.i, 

Plaintiff(s), 

·-against-

EMBLEM HEALTH SERVICES, 
Defendant(s) 

---------------------------------------------------------------X 

Inde:·: t·lo.: 103153/2012 

DECISION/ORDER 
Hon. David B. Cohen 

P . .::cila(i(il1, :.'1~' req1.1ir0?d by C:PLr. ~·121 '?( n), •:•f lhe jJ~•pi:;r:; C(•rt::id'!rc:d in r;;v i?\'1in2 1h·? und.;rl•/in<J. 
' ' - ' w motion: 

Papers Nun1ber 
!·lo!ic~ of tvioli•)ll ::ind ;;1 ffldavit:; ann.:?•~d.. . ............................................. , .... I 
Opposi

1
lion and Exhibits ....................................................................... 2 

Reply.: ............................................................................................. 3 

~Suz.:::Uc Wat:.:on ("plaintiff') \'la:.: <in er11ployee ofEn1bletr1 1-Ir;altb S.:::r•1ices ("defend:int"). 

May 2011, plaintiff had a cli:.:cu:::.:ion 'vilh di:f.~ndani':; hurnoin re::o1.1rce.::: deparlr11.;-nt about 

dcf~ndilnt';; ::h::l: leav.::- lin1c policy. In Jun~ 2011, pl::iintiff :.:offered ::i r.:\ap::e o[her iJ!n.~:::; ::ind 

on Jun~ 20, 2011, plainliff's docli:.r i:.:::.:ued <i noL': e0ncerning J'.•lainliIT';:: n1:;-ed for additional, 

in1n1ediale n1cdii;·~l \r~.;ivr;' until .Jul:,1 10, 1011 . . Acc0rrlin~J i,o tho; undisput.;d d-:p•:o::-.iti•:.n:.: of 
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' off' ("f•T(t") in de:-f>;nd::inl':: tir11r: !:.::.:::i:,ing :::y:::li:1-i-r. Duling lhi:; lirne period, plainliff did nvl .;ii:1ply 
' 

file the necessary ctain1. 

' filing \Vi th defend~.Ull ':; :>icl:-l.:ave: b·::nelit:: ;:u:ln1 iniSll'.'.lli)l', I-I ~1rif ord' i ran eri-1pl•JY·=·= \V.:\S out :;icl: f.::.r 

' n1or.::: tl~&n five day.:;. 1v1ealing lh~n ali.::111pi.:d ti:1 e-(,ril<1Cl plflinlilT lo di:::cu:-:; p!::tintilT'::: :;1b.>enc;;. On 

July S, J:O 11, rv1.::alir1g call.:::d ~tnd ernai lr:d pl.:i i nl i fT, v.;J-i(, v;:;.:: r·~o:.:upet":itin3 1:i1.1l ·:if th·:: T)nit.:d St.;it.~s. 
' 
' a::l,.ing pt::iintiff to conl.<'lc-1 l\1.;EJling reg<irding i:ilainiiff':; lin·ic off. 
I 
(in •Jr <1b•J\.ll July 11, 20 \ I, plairil.iff C(onlac L~d f,1f(:.::1ling ::-ind di:::c 1.1-:.;::.cd h;:;:r •Jflg;:iin~ 

' cont~ic( dcf.::ndan!'s hurn.:in r.:::ourc.;-::: dcp<irtr11cnt 11::i di:::cus::: the vngc.ing ::iluali0n. Plriinliff did:::<) 

and \V'il~ ,-,dvi:.:.crJ l1J conl'Glc l I-l8rlfr)rd righi. :.11.y,1y and ii le· a c\:;iirn. Pl-1i ndff allege:; lhal f.Jr sc•1eral 

days,:;!~·:! lri•:d to 1:onlacl I-I~rtf..:.rd 'vithoul ::ucces::: but cvr:ntually on J1.1l:1 13. 1011, did m.:il~e 

conl.:1,.1,. ;i::si::.t.~rJ by her fri.-;nd I:::iylc 1 lich•J\I:::. Pl.;iin1iff fur\hr;r a\le·~·=::: thal di.iring this ph•Jnc call, 

:::h•: \V.!!S advised th:1!. :;ince :h.; did nol hav.:: s!l th~ inf.:.rn1::iii•Jn being r•::qu·::::l·:d by I-I-:irtf.:.rd, :::he 

1 AHhul1gh plaintiff and 1:~1:/l·::· 1 !icholls boi_h subrnilted E1ffid~1vils -:::Lnling lh:::::c f.:ict:::: (srid al::.o 
::;ubn1ittcd phone rcc.::.rd::;) I-Io1ifo1d ho: nrJ rr::cord .;,f'f.hi:: c.•:.nv.:rsoi.i(1ri. In any .;v.;nt, it is 
undi::pi1ted th:it J)lainlifr di1:l nol initi;ite o ·~!riilr1 on Jul:; 13, 2011. 

2 
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clairn On that day. 

dc:fend~nl ::.lalr;d !hJl pl-ainliIThad "been 01.11. rJr1 8f1 unllppr(•Ved lea•1:: zince J1.1Jy 1, '?.011." The 
' 

le:-tler 01):::0 sl::ited lh-'ll 21:::; of Jul~, 18, 2011, plr1irniff had ::Jill nul (Un~.:.icted 1-Iari re.rd t•::. file f,)r :::-.h.::.1t­

' l.;-rn1 d(:::;abilit:,1 ojr 1-.<:!icfund.~r th·:- farni!y M::dical Leave ,.~.ct ("Ffl.1L;\"). In early ,~ugust 2011, 

that I-1::.rlford had ,1dvi:::l."d her lhtn ::;h.;- C(11.1!d fil.;: her cl~1i1r1 ol a later Li1T1c. PlainlifTal:;c. ::.ubn1itt0?.d 
' 

!he d0i::un1enlali0n [•) I-I~1rlf(1rd in .:;upp.;•rl •)f her lute di:.:ibilit:1 c lai1r1. On ,c\ugu:-.t 15, '.2011, 

I-Iarlf•::.1:-1 apprr)v.:d pl::iinliff f1:ir r·:-lroa·~livr; p,-1y r.l!idcr FfJ!L/\ f1:.r I.he period of Jun--: 20, '2011 -July 

20, 201:1. In Septe1r1b,;r 2011, sfter a revie\'/ of \vhr:ther r1J~iir1li1T corn plied \.vilh the le::i•.'·:" p1Jlicy, 

cu1r1pli~d with d:.:fendant's policy. 

PlaintilT fil,;d Lhi:; -:IL:i.ion all-:ging ~I -::ingJ,:: count or di·~crirni11~1ti.::.·n pur:::-uanl [(r t!.;v/ '(or\: 

' Ci1:,1 i\q1T1ini:::lr~11.iv.~ 1:ode 3-107(a). Specificrill:1, plaintiff :;i!leg.:-:- ih:1t defend0nl engaged in 

unlav.;f{i! discrirninatory pr3.clic..: by terrninaling h.;r ba::cd upon h·;r di-::::ibility. Fo\101Ning 
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:::h0'v th::it ~1::; a 1r1<1H.:r i:.f ];;1\V iii:; .:::nti!l.~d tr; judgiYicnl (,<lfv.-ire:::: v Pr~·-~r·e.::f /-/,_1:;11., i5S 1 l'/2d J20 
I 

' 314 [ 1986}). Th.: pr•:.ponenl 1Jf .;1 stu111r1<11·y judgro.~nl 1r1c•ti0n rnu::t tYi<il:.: B prirnB fac· i 2 :::h•Jv1ing of 

i::::::nes (.f fi,1ct frorn th.:- ca:::.: (f.f'inegro1i:I 11 Nc111 }~-.1 k Univ. A1fe<i. 1-:11;, 04 1 !'l2d B5l [1~•35]). Afl;;r 
' 

opp•Jsh1g 1h.;- n10tion n1u::-l d.:::n1•Jn:::Jrat.:: by nd1ni::::::ibl·:! ;:vidcnce lhe ,;~:i:::L.::-nce of.:• factuzil i::::::ue 

Thi::: c!:~in1 v.ra::: brought und.:-r Lhe Ci Ly T-lu1n«n P.ighl::; Lr.v.1 ("City I-IF_L") cc.nl<tin.:·d \Vilhin 

th,;- J le\V Yori: City ,~dtrtinisLr.:HiV(; Code (3- J 07 cl. :::eq.): The I-lP.L O•J\V "c:-:pli1:iJ.ly r.:::quir,;-::: 111 

' fe·:lcr:il or t ),;,·; YorL Slnl.; c.ivil and hun1an right:: la,.,:;, including thc·'.:C h1,v:> \•;ith pro'.ri:::ions 

' . e!'!1phs:.i:ed thc1t Lhe arnen1:ln1cnl to Secti•:.r1 8-130 •)fth.::·I-IP.L VJ8::; eri3cled L•J en~1.11\~ the Iib~ral 
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con::arliction of th0 J-Ir.L by r.::q uiririg lhal a/ I JJl"C•V i::;ion:: (.1f 1h•; I-Ir. L be con::lfll.::d "broadly in 

(1llb1111iu v 1-::i1)' cf l !:::111 J'.:-•rk, 11) 1 l~!Jd ~7'2, 477-78 ['2011 ]). J-TP.L 3- l JO furlb.:-1 J)r0·1id~::-. th::tt 

' bro.;id '1nd r~n1.::diz1l purpo:;,;-s o:,f thi:; !iile inc Jud.:: ,.1/ b11nic• v CiiJ' ~:f Nell' J' ,:.;-/:, 16 t l'tJd 4 7?. 

(201 l];,D.;n11e11 v l-leo·rlrh J\:fgt .. S').1:;., Inc., c1~ ,i\[1'.:;d 2~ [l~l [1,:-pl 2011], and th.:: 1-r1ajorily rJpinion in 

' !JO(c)). 

lhre.::-pl·ong burd.::n-shifi.ing iJppr(•ach in di::r.-rirninati•Jn c-.:i::r::. It rcquir.:-::-. plnir1liffs to tY1al:.:- a 
I 

. 
In Denn.::11 v J-!cuhh .Afgi. :;J'S., !11c., th·:- !1.pp•::ll::il·:: Divi::;ion, Fi!'::.1. Depa111Y1·::nt pro'1id~d 

' f0rn1 of one ur n-ior.:: non-di:;cri1r1inaiory rnoliv::ition:: for it: ::iclion::, ~, r.-ouit ::hr-'uld ordinaril:; svoid 
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f.:ici,; <:·::i:::c has br::1:111Tu1de S:•l.11 in the lt1:::l pl::ii:e. In::;t.~::1d, lh;:- C(•Url :::J1(•1.tld 11.1rn trJ the cp.i,:.::1.iun L1f 
• 
• 

''.rh~ihir lhe d.:fendant h::i:::. :::uf.ficienlly n1el it:::. initif1I burden" (Dennet, 92 ,~[13d at 30, 40). Th·~ 

Ben11ei
1
C.ou1·l I.hen instructed: 

' 

Tu sun1n1::iri:~. th.:-n, fc.r j)LIJ]ji:,::;c:::. L•f C•:•n:::.iderc1tion <:rf :::.urnn1:;H·y judgn1ent rnoti.:.ns 
in di:::crin1inslion C'a~:cs brought under the City I-IF.L: 

(I) If a <::Ullrt \'/Cr.: l0 find it nece::::::ary le. Cl)risider th.: qur::::tion (•f vvb.;th.~r a 
priir1a f;icie c~:::.: has br:cn road.; •)LH, ii \VOL1ld ni:ed lC• ;1:::1: the que:::ti•Jn, "De. th~ 
inilir:d facls de:::cribed b:,1 ih..: pl.:iinliff, {fn~•i ._1/her111i-;e e:qJ!din.::<1, give rise to the 
A1L'DL1nnell Dc111g!c·1s· infer.;nc.e (•f di:;crirninrition?'' 

(1) Wh.:re a d.:ft:n(lanl h::1:::. put for\V3rd evid::n·~e i:.f (•n.: •j\' 111.-:.ri: non­
di::;crin1inal0ry nl0livJ.tivr1:: for it::; ::iclion::;, h(1V/·-:•1er, <t court :::.hould •jrdinarily 3void 
tbC' unnc-i:cs:::.i:1ry and ::;01T1.:li1T1e::; confusing ;;ff(,rl ,:,[ g.::iif1g b::icl: l•:, lb.;: question of 
''1hethcr a pri1r1a fac i:: ca::;~ h1.1:::. been 1Y1<id·~ GllL Jn::;\.~::id, ii ::;hou!d Lurn to the qu.::.tiDn 
of \11h~ther lhc· d.;fen~h1r1l h~13 :::ufrii:i,;ntly n1•:.-l ii::. b1.1rden, <1::: \h.: n11:,ving pnrty, of 
:::ho\ving tha!, ba::;,;d on i.he i.':vidcru::e b.;[1:.rc ih•: crJuri. ,ind dra\vin~ all rca::;.:,n;ibl•~ 
inf.:renl..:::; in plaintiffs favc.r, no jury •:ould find do::fr~ndanl li::ibl..:- und.~r any •jfthe 
evidentiary l"(•Ulcs-A,fc[1u111u:ll f)._1u;;,J,;1.7, rni::•::d rnf,tiv.:.-, '\lirccl" ..:-vid<:n<~c. •Jr 
son1e con1bin8tic,n thereof. 

(3) If th-= plainlif[ ri.':::pond:: \Vilh :orne evidr:n("e lhi:ll i\I_ Je;;1st 1j1lJ:' (• r lh-: r.:a::ons 
proff.;-r.:<l bj• d..:-fend:,1nt i::: fci!z,::, n1i::le.:iding, •JI' inC(•lTIJJ].;1r:, J ho::;t .:,fdet.:.-rrninziti.)tl'.:. 
properly 111adc C•nly b:,i ::i jur:,1 con1~ into pl~•::.', rind thu:: :::uch evid.;nc,~'" of pr.:-tc;~t 
.::hould in <1h1"10S[ <!'/Cl",'/ C.!"1::•:! ini;\iC8li.': [O !h.; COl\l'{ lh~ti, 3 r110lion [or '.:Ul1ll"f1::Jl"Y 

judgn1ent 111ust ti\:: denied. 

Ee1111eif, ~i] .~[13d 3l 45 [ l :::l [1;:-pt 20 l 1 ). [•1..:-11 in f.hc.::;r: in:::l;;ine:.:-::, \'lht:n! p\;;iintifl c:::t<1blizhi?::: a 

, 
Jvlonii:fivrc A1ccl. t::1r., 98 :-\[>3d 107 [1 ::l Di:pt :?.012}). 

di::;crin1°ir1al0ry 1"11oliv;;itiot'1::; f0r it3 <1Clion::. l l:;i.1r11:ly. ihfn'1:il~·inlifl, <1 1r1:in::i:;.:r, did n•Jt fc11loi.v 
7 of 11 
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' even .:i(t.::·r b.::in2 le.Id th::ll ::h.; r,;:eded Iv file :;~id claiir1, until <1fi.er ::be \'1::1::: ::ilre~·dy lerrninalcd. 
' 

Def.;ndanf .Jern.:;n::li ated r.hai it (,:;Jd plriiniifC Lo fili; the c l::i iiri and ch.;c !:.:;d \Vi th I l.:irlf.:ird :;::::'.'e1:1J 
' 

' tin1e::; bef.:ire initialing t;;nr1in~1lion. The Court rnu:::l no1·i delcrn1i11e 1.vh.;lher ~1fter dra\.ving all 

con1bi1iati•:.n thereof). 

·:PIE•intiffha::: nc.t provided an:,' dirr:<.:L .:vidence- vr rni>:,:d 1T101_jv.; evidence of disc1i1r1inalion. 

\Vhen ".h<;> torJl: li:::::ivr: in 200'? and rc.Jlc .. \ved procr;dure::. In June 1011 she \V~::; p•:l'!1'1ilted lo be 
' 
' 

ab::::ent ~·1hile being :ic!: and not required al lhril point to .lil•: \'1i1,h I-Iartfc.fd. One.; :;h.~ had 

' e;-:ha1.1sted her PTO a1J(l :;lill had nc•l fi!.:·d \Vilh 1-Ii'.lrifc.rd, I\1enling C(·nt.:icl.:d plainliffr.::g.:irding h;:r 

' defendanl specifically a:::ting I-Ioii1r.:.rd \Vh·~tlv::r a •:l::iiir1 J:1<1d been fil.;d. II i:: .;qually cle<ir that 

d·::~:pit.::;be-ing !old by ck:fc-rido1nl that sh•:: had i,o fi!•:: 8 ch:iin·1, p!aintiffdicl riot <1<:.lu<illy do so prit:•r to . . 

' . 
te1Trtin:::ti0n d~cision, the inforn1<1lion providi:d le. i:h~fend<1nl by l-l(1r\ford ,vas !h<lt 11(1 clain1 had 

' .! 
' 

7 

8 of 11 

[* 7]



10 of 12

Pl::i.iniill'.:; clair11 lh<ii lhe pr0JT-:.rr:d rc;J.::on, of failure to cc•rnpl~1 \Vi1.h C•)tripany policy, is 

; 

job v:ciS 01. ri::;l:; ('.!) pl~iinliff'::. :::up.:r•1i::or::-. \.v.;r.? rt(•l di:::t:iJilin,;d dr::::pii .. ; i.heir failur;: to:, tirn.~ly rt(•lify 

' tin1·? pi.:riod \'lhich <i!::;o cover·?d lh..: d<iie (•fher t·:rr•1in"~i0n, ::inr:l de::;pit.:- being nr:•lified abi:,ut the 

approval \Va::: not rtin:::l::1tcd;3 and (5) in ~\ugu::;t 2011, ;;1fttr the d;:ci:::ion \V<:lS rn;;1de 1.o t•:!'lr1in8te 

pr.::te;..;L. Pl<.:inlilTs n1.::re a::;:::·~rlion 1.hal i:!r:f cndarn ·:: ;:-:1~lcinati•)n:: \Vere prcl?.>:lu~il i::: n.::1t .:nough 

' (Fvrre:;t v J:;i.11ish c]uilc!.f .. .-ir 1'1e [:/i11rl, 3 11'{3d 2~15 [?.004]. "i\lth(•Ugh ::.ufricicnl c•.1idi:nc.e \.)find 

en1pl0ycr u11!<.J:v1fully di:::crhriincitcc\ ... [a] pri1r1::; f~ci•: c.:.:i:::e. co1r1bined '.'1ith 11.:• •:viden(>:O th<it the 
• 

1/' . .::cvr4ing10 d,;;-f.:nd<n'il'~ p·~li·:i.e::._ ;:i :::up.~rvi::or i:; required iv cGn(3(l d..-:f.:-1·1danL'::; hun1an r~:;<:Htrces 
n1anag1_;r adn1ini:;lr.:11c.r if an ernployec j:; .'!bsr:nt f•)r 5 con~-=o:utiv..-: b1.1::in~::c; days du~ !o illnr:::;c.. I-lere, 
de~pil.: being ot1i 0fib·: vflii:·:· :;inc·:: ti! l.:::i::l Jun·~ 7, 2011, l·A.:a!ir1:; did n<::ol l'•:<1.:.h on! Li:1 hurri~in r1;::onrce5 
until July 8, 2011. 
3 Thi:: 1rfauer '.Ya:: n•:..l brought ~-1:: '~ cl.:iir,-1 under tile ~If1U-:\. The r:ourl 1r1:il:e~ ric, ruling:: \'.1hr:lb~r pl<iintiff's 

. . ' ' . '•' • .• ····----•'··''··~ .. ~·······~A r~_ .. r.~AT A""'" .. ir.l"t.<>~ !h,• r:1v11 A 
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f::iilcd t'.) cv1r1ply \Vi!h lhe policy d•:::pile being lold Ii:• .file lv::r clairn. 'A'hcn Jc;iving in June, 

plainliITfi.1i!.;d lo) Iii~ lhc- ncce:::::1ry clairn 1vilb I-Iartford .:ind \Vt1::: nc1L di:::cipline-d for !.ha!. D.;-:.-.pitc 

h~r failur;; lo file- .:1::: r•:quired, ::;he \'/~i::: pr0vided \'Jilh .:in e;~tr::i n.::ilice l(• file 1Jn July 11, 2011. The 

" 

th~ cc.1Y1pany p.;,Ji( y) i::; not evidenc.~ of <l pr\:'te::t. I [ pl::i iriliff h.:1d :::i n1pl;.1 ftJ.;d b0;""r c lai1n any tin1e 

frorn Jtin..: 6, 201 I thn)u2h J1.1ly 18, 2011, :::h.; vvr...uld rioi'hav-~ been l..;nY1in~tled. SirniL:•rly, the- f9°::l 

1hc:1i pl::iinliff 1va::; retr<:i-:u:: l i vi: l:; appro 1.1.::!d fi::.r pay undei· fl\IIL:.\ .:ind th;il def en.:lan1 hi.id ::i "negative 

' altitude" in !h~ir r·~vi.;-v; f•Jr rein:::l<llf."!Y1erii. do.;: l"l(1l d.;JY1<:1n::Lr8-iC" in an:; \'1ay Lh<ll lh~ pro:off.;:r~d 

con::i::l~nlly .:J1(1\•1::; lh~l plainli[f\va-:;. lr:rn1inai1;d ::;ol·-=1:; b~;cJ1_1:;.~, d.;:::.pit;: bein2 t(•ld lo fil..': v1ith 

I-Iartford, :;he did nol drJ :;o until ii v;::i:::. toe• J,11.0:::. "[l}I rn<iile:r::: nol ,.,h.:-lher !h.; [r:n1p\•)y~r'::;] ::;tated 

308). 

Sin1ilari:,1, pl.:iinUIT's •:'ont.;ontion 1.hal :::he ''1J::; lCtTi'iinaled for f:;1i!ing tc:r f0lli:rv1 cornp:iny 

t.:;rn1inalion i.:; ju::;t a pi etc; :L f ir.o:l, the policy lh.:d ph1ird.i ff •.1ir:,Jal•::d ::;p,-~·L ifically provid.;:::; thnt 

9 
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required f.:.r lhc :::upervi~or. PlainUrfb;;i-::. produced 11(• .:vi<'.l::rict Lhc1L .:,tb.::J er11pl•J)C~·::. \•tcrc nul 

' 
di:ciplin.;:c\ ft:or the :::.;iJri.;: j)(rlicy vi•::iL1ii 1:.n for \vhi·~h ;::b.; \\If.::: tenr1inal.;;d. Second, J.;-f.;nd.;int has 

pl.:iintifT. In sny event, \'.'h~lh.::r dcf.;:nd.:1nl eh::ci..::d l•) di:::o:iplin,; lhc :::upcTvi:::.:.r::: fc·r .::1 diffc-r.:::nL 

a ::uper:pe-r:::onnel departn1cnt thal ree:~an1inc::: an .::nlily'::.: bu::.inr::::::: d.::1:-i:::ion:::" (ll'/o:::hn.:u1, 98 i\Djd 

at 121 {l.::t Iicp! :201 :!J). The quc:::r.ioning o:.f defendunl '::: bu:::in1::z::: judgr11cnt i:o- in::-uffici.;:nl LC• giv.:: 

ri:::e tv ::in inf.::r.::nc~ of di:::crin1inali•:.n (t:.:.·s~·•rin-f\.iiier v A,frs. J.:,f7n L .. '51;·,::-11g, LLC. 117 /-\DJd 603 

discrin1ination. 

ir1alter is disn1issed. 

Thi~ con::.titute::: th•::- decisi•)n 8nd o:.rder .:.fthc Court. 

Date<l: June fl, 2016 
t-le\v York, l'·TY 

JO 
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I·Iun. D<ivid B. Coh,en, A.J .S.C. 
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