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[* 1],

SUFFEME COULT OF THE STATE CF HEW YOPL
HEW YORI COULITY, PART 58
: - X
SUZETTE WATSOMM, Index Mo.: 103253/2012

Plaintiffs),

L -against- DECISION/ORDER
Hou. David B. Cohen

EMBLEM HEALTH SERVICES,
Defendant(s)
- X

F'.ccitai.i_ion, as requirat by CPLE. $2219(a), of the papers caizidared in reviewing the widerlying
motion:

Papers Number
Fotice of Mation and alldavits annerad. o e e e, 1
Oppc-siliion and Exhibits. oo 2
Rl . Lot e e e 3

Upon the foregoing cited papers, the decizion/order on ilds motton for sisnmary judenient is:
Suzstic Watson (“plaintilf™) was an employee of Eniblent Health Sesvices (“defendant™).
Over several years, plaialiff had (alzze il and mizced ihme feom her employment. In 2009, plaintiff
was out on sicl: kzave and followed companiy policiec by {iling the appropriate leave claim. In
May 2011, plainlifl had a discuzsion with defendant’s ounan recources departyitent about
dei‘endént’s sicl leave time policy. In June 2011, plaintifl coffeved 5 rzlapce of her ilinezs and
missed lime at work., Plaindff vas lagt in defendant cmployer’s office an June G or 7, 2011, and
o .Iunc% 20, 2011, plainiiff’s docior icaned a nate «:onc;erﬁing aintiT’s need for additional,

immediate medical leave until July 10, 2011, According io ike wndigputzd dzpositions of
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[* 2]

supervisorz Jeff Mealing (“Mezaling™) and David Gate: were entzring plaintifl’s fime o3 “paid time.
ofl” (“_l:f'TCi“) in deferdant’s time Leeping cysien Dmmﬂ this e period, plainlff did noi apply
for I'am?i.ly medical leave or other sick: time, inctuding sheri-tzems lzave or dizability, and did not
file the necessary claim.

On July §, 2011, a3 plainifls PTO was nearly dintinizhed, Mealing condactend delendant’s

1

I .
humarn resources department for guidance &2 16 how (o @nier plainifls tivaz afier the xhaustion of

ihe PT::!. Mealing was then remindzd of defendant’s palicy regarding siclt Jeave which requirad a
filing \-:.rilh defendant’s sick-leave henefitz adminiswator, Hariford, i0 an employse was ont sicl: for
more lltlEai'l five days. Mealing then atizmpiad tr contaet plaindiil 1o discucs plainGils abence, On
Juby §, 201] Mealing called and emaited plaintiff, whi was reeupersting ol of the Tnited States,
asking b[ainiiff to contact Mealing regarding plainiiil’™s time off,

r

Orcor aboui Juby 11, 201, plaintifT contacled Mealing and discussed her ongoing
recuperation and thal she was net prepared 1o retirn io worlk., Mealing then advized plaintiff to

! ;
confact defendant’s hurran reaources department io diccust the ongoing siluation. Plainliff did o
and wq[" advized 1o contact Hartford yighi away and file a claima, Plainiifl alleges that for several
days shte tried by eantact Hartfoed withoni cuccess bul eventually on July 13, 2011, did male
conma[: azzisted by her friend Fayle Hicholls, Plaindifl furihiee alleges that during thiz phone eal,

che wat advised that since zhe did not bava al the information being requzsizd by Hartford, <he

conlel filz the ciaim 1ewroactively, at a latzr date and iherefore did noi commence filing her claim.!

! Al{huuuh plaintifl and 1Zayte Ticholls boih cubmitted affidaviis slating these facts (and alzo
.,ubmllt\,cl phone records) Hartford haz ne record of thiz conversailon. In any avent, it is
undrputh that plainf i did nol initiate o ¢laim on July 13, 2011,

X 2
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[* 3]

It is wiidizpuled that the nex=l dme plainill contacted Hartfopd was Auguct 3, 2011 and filed a
claim on that day.

VO July 18, 2011, defendant werminaicd e plain(ils cmplayment by letizr, In the letier,
dc—fendj:-:ni staied (hai plaintifl had “bezn oul on arcurapproved leave since July 1, 7011 The
letier aizo stated (hat as of July 18, 2011, plainii( had otil! nof coniacied Hariford i [ile for chott-
arm difsahilit;,f ot relief undar the Family Madical Leave Act (“TMLA™. In early August 2011,
upon piaintil‘f 5 relurn o the United Swates, plaintill cotiacien delendant and sought ranstatement.
Piainliff submitied decumeniaion 1o defendant relatiog (e her condition and alzo tokd defendant
ihat I-Iz;érifbrc! nad advized her that che cantd fiks her clairo at a later lime. Plaintf{T also cubmittzd
the documeniation (o Hartford in support of her laie dizability claim. On Avgust 15, 201,
I-lariforjcl appravad plaindill for cetroactive pay nader FIALA for the period of June 20, 2011 - July
20, 20 lzi. In Sepiember 2011, afier a revievs of wheiher plaintiff complied will the leave palicy,
defend:;nl denied plainlfls reins@iement request based wpors a finding that plaintiff had not
complied with dzlendant’s policy.

Plainiift filed this aciion alleging a single counll of dizcrbminaiion pursuant b Mew Yorl:
City 4 r.ijn'linisiral,ive Code 3-107(a). Specifically, plaindiff alleger ihat defendant engaged in
unlawin! diseriminatory practice by (erminating her based upon her disability. Following
discovr:'_.ry, delendant filed thiz mtion fov summary judgment arguing that as a matier of law, no
jury cobld find (hal defendant engagsd in such practices.

;‘Sun'unsu';r judgrment is 2 drastic remedy that should not be granted where there gzictsa

triable jzsue of e Uniegraced Lagisics Consulianis v Fidato Corp., 131 AD2d 338 [1st Dept
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[* 4]

]98?]:.;!?{!.‘!?6‘.” v Eloviez 198 AD2d 134 [1o Dapl 19?’3]} On s swralnigay judgmend motion, the
court must view all evidence in a light mozt bvorablz io the non-moving parly (Radiizues v
Pm'ﬂ'd;-;‘-s! e Santh Condominium e, 178 AD2d 231 (1ot Dept 1901]). The moving party must
chow that a5 & matier of law it iz entitlzd 1o judgtent (dhvarez v Progpecs Hosp., G817 2d 320

!
32401 "’ 86D, The praponent of @ swmmary judgmeanl motion mouct male a prima faciz showing of
entlll-.rrn.ni ta judgmaenl s a matter of law, tendering sulficient evidencs o dliminate any maierial
icanes &f fact from (he case = (Winegrad v Now York Univ. Med. Cir, 64 11724 851 [19535]). After

:

the mf:n’:\*ing party haz demonstrated §is prima facie enlitleracnt lo simmary judgment, (he party

0pp«3:mﬂ 1he motion macl demanzirate by admissible evidence the exislznce of 2 factual issue

requiting a trial (Cuckersin v Ciiy of New York, 4911¥24 557 [1980])

Thiz claim was brouwght undzr the City Human ighis Lav (“Cily HR.L™) containzd within
the ”\.‘?‘:’J Youl: City Adminizlralive Code (8-107 &b seq.). The HRL now “cuplicitly requires an
independent Hberal constroclion analyzis in all circumziances,” an analysiz ihal “mmcl be targeted
to unrderzianding and fullilling whai the statuie chzn'ar:iel;i:e: as the City HEL's *uiiquely broad
anel remedial purposes,” which go beyond thoce ol counterpart State or federal civil vights Taees”
(I'P’ifh'm-n_f: v New Yok Ciry Hous, Auih., 61 ADSd 62, 66 [1ot Depi 2009, v, denied 1311.Y.3d
702 [2009]). HRL §-130 provides thal the “provicions of (his fitle zhall be consined tiberally for
the accomplichment of the waiguely broad and remedial PUIPO3ES thereal, regardiess of whather

- b r ) . - - - -
federal or tew Yorl: Staie ¢ivil and human righic laws, including thoce faws with prorasions

werded comparabdy i provizicns of thiz tile, have been so construed.” The Cowrt of Appeals has

! . . .
erphacized that the amemdment w Secaon 8-130 of the HILL was enacied w encure the liberal

¥
a
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[* 5]

constiuction of the HILL by vequiring that /7 provisions of the FIPL be constiued “broadly in
favor of dizerimination plaintifis, o the sriend that cuch a constnciion is reazonably poszible”
(Albunia v Cisy of Hew York, 1617034 472, 47779 {2011]). HEL 2-120 [uriher provides that

{.(.

ases that have correctly undarclond and analyzzd the liberal construction requirsment of
subdiv%zirm a of hiz seciion and that have developed legal doctrines aceordingly that rzflzct the
broad and remedial purposes of this tile include Albunio v City of New Yok, 16 1Y 3d 472
(2011}, Bennere v Healih Mgt Sys., Ine., 92 ADGA 29 [Tl Dept 2011], and the majority opinion in
Wifz‘f;m?m v New York iy Honsing dmbhority, 61 ALSd 62 [1st Dept 2009 T1LY.C, Code & 8-
130(c)).

In MeDomnell Douglas Corp. vasreen, (411 US 702 {19731, ihe Supreme Cowt szl fith a
(Iu'ee—pil'ong burden-shifiing approach in diseriminaiion cases. 1 requirec plaintiffz o male a
prima [acie showing of memberzhip in a protecied class and that an adverse employmend action

I
has baen talien againci plainliff, Onece that zhowing ic made, the burden chific 1o the defendant to

dr:rﬂon:;‘ll"al(: non-discyiminaiory reasans for the actions in quection. If dzfendant iz cuccenciiol in
meeling its burden, then plaintifl must shov those reasniis to be [alse or pretextual (id. ot $02).

In Dennreit v Health Mzi, Sys., fnc., e Appe Hf\i- Division, Tirsi Departimnznt provided
ouidance on haw to address summary judamiznt molion 2 wnder the City HTL in light of the thrae
step barden-chifling approach zet forth in MeDonnell Douglas and iis requirement of the
establizhment of plaintilCs prima faciz case. The Bennei cowrt first clated “[v/hzrz a deferdant in
a discrimination caze has moved {or summary j1_1r:lgmenl_lm'u.1 sz offzrzd evidance i admicsible

form of one or more non-discriminaiory motivations for iis actions, 8 courl cheuld ordinartly aveid
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the wmecessary and zometinwes confusing =[fart of guing bacl: 16 the gnzstion of whether s prima

facie case has been made out in the firsi place. Instead, the court shaould tum o the gqueziion of

1

i .
whetler the defendant Las cufficiendly mel its initisl bucden™ (Derner, 92 AD3d a1 39, 40). The
Bennei Courl then instructed:

To summarize, then, for purposes of considecation of smamary judgment motions
in dizcrimination cazes brought under the City HRL:

(1) If & court were o find it nececsary 16 constder ths question of whether a
peinza facie case has been rads oui, i would need o acl the question, “Do the
initial faclz deseribed by ihe plaintifl, i noi athervize explained, give rize to the
MeDonnell Douglas mierance ol diserimination?”

(2) Where a delerddant has put forward evidence of one ot mae non-
dizcriminatory motivations for il5 actions, however, a courl should ordinarily aveid
the unneceszary and someiimes confusing effoal of going back o the question of
whether a prima [aciz case has been made out, Trclzad, it chould urn ia the quattion
+of wheiher the defendant has culficiznily met itz burden, az the moving party, of
© chowing ihat, baced o ihe evidence bafire the conrt and drawing all reazonable
inferences in plaintifls favor, ro jury conld find deferdant liable wnder any of the
«evidentiary rovies—MeDonnell Douglas, mied motive, “divec” evidence, or

some conmhination therzof. .

(3) If the plaintifl recponds with come evidence thal al leazt one of the reacons
plofbaied by defendant is falze, mizleading, or incompleie, a host of determinations
properly made only by a jury come into play, and thus such evidence of pretext
should in almost every case indicate to ihe court thai a wsolion [or cummary
judgmens must be denied.

Bermen_!, G2 AD3d at 45 [Tzt Dept 20011, Even in those inclances where plaintift ectablizhes a
prima fm:fe case, ones the employer meets ihe horden by providing a leqitimale reacon for irs
aciion, the privaa facie cace does nol neezcsarily enilile the omiplayas (o go to tial (Melman v
Mam‘eﬁo;-c Med Cir., 98 A3 107 [1st Depi 2012]).

Guided by the above principalz, hers, defendant hac zet {orih evidence of hen-

i , T . .
dizcriminatory motivalions for itz aclions, Tamely, ihai plaintiff, a managey, did not follow
7 of 11
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even afll.’!c--r beina wold thal che reeded to fle oaid claim, wolil afier che wan already terminaled.

|
Defendant deraonztiated thai it (old plainiifl ix Gle the clain and chizclzd with Hartford zaveral
times before initiating izrmination. The Courl st no\‘):' delermine whether after drawing all
reasongble inferences in plaintiff's favor, 2 jury conld find defendant lable under any of the
::videmiiary routes (prelexi under MeDonell) miied rm:-lilve, “divect” evidenes, or soms
Cﬁmbil;_atitjl'l thereof).

':IPlEIintiff’ haz net provided any direcl evidence or ;l'i‘li}:il‘ril maolive evidence of discrinination.
To the l:".l'Jl'!lI'Ell'j.’, plaintiffs evidence shaws thal she had Il'_u?: iszues will the company leave policy
when s.il_}e took leave in 2009 and followed procedures, Tn June 2011 she was penmilted to be
ahzent {vhi[e being zick and not vequired al ihat point (o :ﬁir: wiils Hartferd, Oncz che had
c;:hausl}:cl bier PTO and i1l had nol fiked with Hariford, Mealing contactlzd plainiifT regarding her
leave 1i;'n-3 and che vas later old by defendant’s human rescurees departrnerd i cordact I-Iaa'tfrJl'ni
right away, To the exteni that plaintil way have called Hartford and may have been offzred
wrong or confusing information, that purporied call was not reporiad io delzndant despite
defendan specilically acking Hartford whether a claim I;ad been filzd. IUis zqually clear ihat
d-es:pii-‘:i.being told by delenddant that she had o file a clailm, plainiiil did not aciually do so pricr ©
her lr:z'n:‘:inali-on, even after purporiedly spealing o Hartfors on J uby 13, 2017, Tre maling its

), .
terimdnation decision, the information provided 1o defendant by Haviford was thal no claim had
1 -

been filed. Plamiili has put forwaed ne direci svidence of disceimination, mor any evidence thal a

discriminatory moiive co-cxisied with the legitimale reazons supporied by defendani’s evidence,
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[* 8]

- Plaintifl"s clairm thai the proflered reazon, of failure to comply with company policy, is
uzmpi,' a pretezt is aloo withoul merit. Plaindifl alzo argues thai a number of ather actians ialzn by
defendant dzmonziraic thai the prolfered reacon of Hilure @ comply with company policy is a
prr:i:-:-.ti Spzeilically (1) plabatiff was nol given any notificaiion prior b her lenminaiion that her
job wa'-i.: al visk; () plaindi[Us supzrvisors were nol dizeiplined dezpiiz their failwe 1o timely notify
defend mn 3 human rezources office that phaintil was sut sicl: as raquired by dafendant’s policies;?
(3)at lI::e time of Plaimitls terminaiion che was oul for cerious brain velated medical canditions of
which Drefendant was aware;® (4) plainiifl wac wlibmaizly approved for FMLA paid leave for the
time pc—lriod which aloo coverad the daie of her wrmination, and despite being notified about the
appmvél was tot reinztated;? and (5) in August 2011, alier ibe decicinn was made 1o terminate
piainlif;f and in conzideration of the reinstatemens requzch, defendant had a “negative altitnde”
m\‘.f:uri:, plainliff art ctarzd n an emall “ihe Wesl Indies ic nics this time of year”

I'Iowr:'.rr:r, conlrary io plaintil’s sceoriions none of these actions in Bl demonstiate any
pralext.: Plaimillz mere assertion thai defendan’s mzplanations were prete:iual iz not enangh
(Fone"l v Jewish Guild for ihe Blind, 31773 295 [2004]. “Alihough sulficizni evidence to find
that (e employer's aszeried justification ic false, may permil ihe wrier of fact (o conclude that the

employer unlawlully diccriminated | . | [a] prima (acie caze, combined with no evidence that the
L]

i

2A':r.-:.-ré:lin;g i deletedant’s piolicias, a supervisor is required io contaci defendant’s human resources
manager adniinistraior il an employee s abaend for § concecutive business days dua to ilness. Here,
despiie being oui of the office since at leact June 7, 2011, Mealing did not reach ond Lo human recowrces
until July 8, 2011.

3 Th:" lialier was 1ot bzouﬂhl 52 2 claim under (fe BEALA. The Courl malzes sie rulings whziher plaintiffs
Tl ek esdse e stloa b mvecarad e TRAT A o wviclatas thes FRAT A
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stated jusiificalian 15 false other than plalniiis vnoupporied asceriien that thic is oo, may nol ( at
308). fiainliff was terminated puranznl (o a company policy that of which che wes aware. She
failed o comply with the palicy despite being old to file her cdaim, When leaving in June,
piaimiff failzd to [z the necescary claim with Harifiord and was nol disciplined for sthat, Despite
her fai%u‘e to file as required, she wac provided with an exira notice to file on July 11,2011, The
fact thal she wasn'( specilically infarmed thal hey job vas ai sish (even though that was stated in
the company policy) is not evidencs ol a prete:t. I plaintiff had cimply filzd her chaim any time
frown Jine 3, 2G1 Y through July 18, 2011, che would noi have been ierminated. Similarly, the fact

)
that plaing [T was retroactively approved for pay under TMLA and thal deferlan had a “regative
aliiludr:;“ in theiy review [or reinstawement doez nol demonsraie in any way Lhat the proffered
reazon for terminaling plaint T or for ret reinstating plaindif waz diseriminatory. The evidencs
concistently shovrs thal plainitfl was izmminaied colzly becance, despite being Lol o [ile with
I—Iartfm‘:d, che did not do sa until i waz 1o faie, [} maiters ool whether the Jenplayer's] stated
reason :[or [the challenged action] wa a good reason, 2 bal reasen, or & p2ily ane. What matters iz
ihal ih":: [employer's] clated rzazon for [ihe action] vag nondiscrimeinator (Forress, 3 MY34d at
308). |

Similarly, plaiaiiff’s contention thai she was ermminated for Faiting (o fallow company
policy \i:‘.fl'xile her supervisors vers nol, does nol ::Ierru)n:i‘raie ihat the proffersd reacon for her
termination is just a pretet. Fira, the policy that plaindi(f viclaied cpecilicatly provides that

failure (o contact Hartlford would sulject the emplayes 1o disciplinary action, including

{ermination of employnment, wherzas plaintilf has produced no evidencz ol a cimilar punizhment

9
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required for the cupervicor. Planiiff hac produced no evidence Ui other ernployess were not

l .
dizciplined for the came palicy violaiion lor which che wes terminated. Second, defezndant has

explained that because Mealing was charging the beainning of plainil{f’s absence as PTO, as he
was authorized to do as her supervizor, he did noi have {o treat her absence ac zick: leave and, thus,
wac nof required (o male the report, Only once Mealing was unable Lo record the fime as PTO did
plaigiilfz cordinued absends become atn izoue oy timeleeping purposes and e then yeached oul to
plainti{l. In any event, wheiber defendant elecizd to diszipling the supervizors for a different
violation i3 2 business decizion, “The court ik an eraployment dizerimination case should not it as
a :uperfper:o‘nnel department that reszamines an sntity's buciness decisions” (Mafman, 98 ADG
at 121 [ Lt Dept 20121, The queztionng of defendant’s business judameant iz inowfliciznt o give
rise (o an infzrence al dizerimination (Fosarin-Ridier v Mys. John L Stromz, LLC VET ADSA 603
{15t Depi 2014]). Hers, shere io no zvidentiary ronte that could allew 3 jury o [ivd (hat
discrimination played a volz in plaintifls lenninaion. Plaii{l haz alzo nol el her burden to
chiow that =i leazi one of the reazons proflered by defendant iz faloe and a prelest for
discrhnination.

For the above rrazons, defendant’s maiion for summary judgment is granted and this
malter ils Jdismissed.

This constivmes the decizion ond crder of the Court.

Dated: Inne /£, 2016
Mew York, MY

SR

.

) TNt N
Hen, David B, Cohen, AJS.C.
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