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To commence the 30-day statutory t1me perlod for appeals as of r1ght under CPLR 55 13 (a), you are advised to serve
a copy of this order, with notice of entry, upon all partles _ :

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF WESTCHESTER ' o
'.X‘- '

CORY RICHARDS,

Plaintiff, -

I o Index No. 51006/16
-against- .- -~ ° . - Motion Sequence No. 001
' i ' o De01s1on and Order -

TONY JOSEPH JOY,

. Defendant. ‘

EVERETT, J.

The following papers were read on the motion:

Notice of Motion/Aff in Supp/Exh1b1ts 1-5
Aff in Opp/Exhibits A C

Reply Aff

Upon the forgorng papers the motron is den1ed ,

- In this personal 1nJury action, pla1nt1ff Cory Rlchards (chhards) moves for an. order
pursuant to. CPLR 3212 grantmg summary Judgment agamst defendant Tony J oseph J oy (J oy) on
the issue of l1ab1hty and str1k1ng hlS ﬁrst second ﬁfth and srxth afﬁrmatlve defenses J oy ~
opposes the mot1on.' ' | ; | |

The following facts are taken from ‘the parties’ ple'adings :lrnotivon papers affldavits, "
: documentary evrdence and the record and are undlsputed unless otherw1se 1nd1cated
R1chards commenced thrs actlon by ﬁlmg a summons and complamt in the Office of the

Westchester County Clerk on or about J anuary 27, 2016 In hlS complarnt p1a1nt1ff alleges that

on March 22, 2015 he was a pedestrlan walk1ng at or near the 1ntersect1on of Saw M1ll River
\\

.

Parkway North and Yonkers Avenue in Yonkers New York, when a motor Veh1cle owned and

1 of 8



* 2]

~operated by Joy struck him, causing him to sustain serious physical injuries. Issue was joined by

service of Joy’s answer with six afﬁrmative defenses on or about February 2, 2016. On March 8§,
2016, the parties entered into a so-ordered preliminary conference stipulated order outlining the
discovery to be exchanged. The preliminary conference order includes, among other things, a
schedule for party depositions and an independent medical examination with respect to plaintiff’s
claimed injuries to his “neck, back, wrist',i torn ligaments in finger w/ surgery” (aff in opp, exhibit
A). Two days later, on March 10, 2016, plaintiff filed the instant motion.

Richard supports his motion with a sworn affidavit in which he states, in relevant part,
that on March 22, 2015:

“4. It was a clear day with no precipitation. . Prior to entering the crosswalk, as

there was no pedestrian crossing signal present at that location, I looked to my left

and my right to look for oncoming vehicles. -1 saw that the crosswalk was clear

and there were no vehicles approachmg the crosswalk and I entered the crosswalk.

5. I proceeded at a normal pace, along Yonkers Avenue that crossed the entrance

and exit ramps for the Saw Mill Parkway and within the confines of the

aforementioned crosswalk. When I was only partially through the intersection, ‘and

still in the crosswalk, I was violently struck by the vehicle operated by Defendant

Joy. There was no warning, of any kind, of the impending impact”
(notice of motion, exhibit 1). Richards also submits a copy of the police report prepared by the

officer who arrived at the scene (notice of motion, exhibit 2). According to the police report, an '

accident involving a vehicle driven by Joy (identified as veh 1), and a pedestrian, Richards,

- occurred 3:49 a.m., at the intersection of the Saw Mill River Parkway North and Yonkers

~ Avenue (id.). The ofﬁcér’s accident description prov’ides:

“Motorist of veh # 1 related that he made a left turn from Yonkers Ave towards
entrance to Saw Mill Pkwy N/B, when Ped started yelling and hitting rear driver
side of veh # 1 complaining of pain to right foot. Pedestrian related that he was

2 of 8



walking E/B on Yonkers Ave when veh # 1 made left turn and ran over right foot
with rear driver side tire. Ped transported to St. Joseph’s Hosp.”

| (id.).

Richards asserts ihat, pursuart to Vehicié and Tfafﬁc Law § 1151, a pedest’rian, such as
himself, has the ’rig;ht of way to finish c;r,oséing, and ény approaching vehicles are requiied to
yield. Vehicle and Traffic Law § 115i states, at subsection (a):

“[wlhen traffic-control signals are not in place or not in operation the driver of a

vehicle shall yield the right of way, slowing down or stopping if need be to so

yield, to a pedestrian crossing the roadway within a crosswalk on the roadway

upon which the vehicle is traveling, except that any pedestrian crossing a roadway

at a point where a pedestrian tunnel or overpass has been provided shall yield the

right of way to all vehicles.” '

Despite thevfacvt that the accident occurred in Yonkers, Westchester Coumy, plaintiff also
relies on the section of the Traffic Rules and Regulations of the City (if New York that pertains to
tr.afﬁc signals for the proposition that, even where there is a green lightina vehicl’g’s favor, such
vehicle must yiéld the right of way of pedestrians lawfully within an intersection or crosswalk
(34 RCNY § 4-03).

| Gi_veri his sworn statement that he looked b'oth ways befére he; started to cross, and that he
was within the créstaik when he was struck by Joy’s v_ehic_le,. it is Richards’ position that Joy’s |
failure to allow him io exit the crosswalk before proceeding across it with his vehicle amounted
to a violation of statutory law, and constitutes negligence Iier.se.

Next, plaintiff cit¢s to a series of cases in whi_ch various courts granted liability-based
summary judgment motions submitted by plaintiffs who héd been struck be moving vehicles.

These include: Hoey._‘v City of New York, 28 AD3d 717 [2d Dept 2006];.R_azzaque v Krakow Taxi,

238 AD2d 161 [1* Dept 1997]); DeProssino v Noorzad, 225 AD2d 581 [2d Dept 1996));

3
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Zabusky \J Cochran' 234 AD2‘d 542 '[2d Dept 1996]); .'facobs v Schleichef : 12'4 AD2d 785 [2d
Dept. 1986]) and Bolte v Czty ofNew York, 28 AD2d 232 [1% Dept 1967] revd on other grounds
2 22 NY2d 817 [1968]) Claiming that he is entitled to Judgment asa matter of law on the issue of
liability, Rlchards seeks a concom1tant d1sm1ssal of th_e_Joy s related_'ﬁrst (personal Jurisd1ct-10n),
~ second (assumption of risk, culpable jconduc_t)',' fifth (emergency doctrinej andisixth-‘(Workers’" :
' Compensation L.aw §§ 11, 29) afﬁrmative-defenses.' | -

In opposition to the motlon J oy: (1) pomts out that there has been no discovery in this
matter as plamtlff ﬁled the mot1on just two days after entermg 1nto the prehmmary conference
order; -(2) denies committing a violation of the Vehicle and Traffic Law,' as conﬁrmed by the

, police report which contains no i-ndic'ation that Joy ‘was given a citation; (3) insists that que_.sti,ons
of fact eXist as to how the accident occurred; 'and C)) that thére' are issues of "comparatiVe :
| negligence, wh1ch do not*l'e_nd themselves to reSolution bysummary jud‘gr;ne_nt,A especially_at this
‘juncture. 'In support of his opposition, J oy.s’ubmits a copy of the preliminary conferenceorder
(aff in opp, exhiblt A) a Google map photograph of the subj ect 1ntersect1on (zd exhibit B), and
his own sworn afﬁdav1t attesting to hlS version of the events leadmg up to, and mcludmg, the
| acc1dent (id. exh1b1t C). The prelimmary conference order contemplates among other th1ngs, the
exchange of authorlzat1ons and names and addresses of all witnesses by Apr11 5 2016, the
completion of both plamtiff and defendant S deposrtions by May 19 2016, and an 1ndependent
medical examination of plamtiff w1th1n 45 days of his _depos1t1on (id. exh1b1tjA). J oy s sworn
' afﬁdayit states, m re‘leyant-tpart: o
«2. On March 22,2015, at approximately 3:00 a.m, I was.operatirig my 2008

"Honda Sedan on eastbound Yonkers Avenue when I'was 1nvolved ina motor
veh1cle accident. '
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3. I'am accustomed to driving late at night and I was fully alert,

4. The motor vehicle accident occurred at the intersection of Yonkers Avenue and
Saw Mill River Parkway, an intersection I am familiar with.

So... The intersection is well-lit. -
6. Prior to the acmdent occurring, I . brought my vehicle to a stop at the subJect
mtersectlon for a red traffic control hght

* - * *

9. When the green left turn arrow, with a regular green signal appeared, I checked

the intersection and looked to my left (the direction I was 1ntend1ng to proceed)
and I did not see any pedestrlans at the intersection. :

10. After checking the intersection for pedestrians, I slowly proceeded to turn left
through the intersection.

11. Immediately after I had completed my turn and was through the intersection, I

" heard a ‘thump’ sound coming from the back of my car.

* * *

13. 1 then noticed the plaintiff sitting down near the intersection, so I stopped my
car about 25 feet passed [sic] the intersection, exited my vehicle, and approached
the plaintiff : :

14. The plaintiff was moving around the area, alternatmg between sitting and then
lying down.

15. I informed the plaintiff that I was going to go back to the caf to get my cell

~ phone so that I could call the police. When I walked back to my car, the plaintiff

stood up and chased me back to my car.

16. At that point, I noticed that there was a police vehicle behind the plaintiff. . . I
walked over to the police vehicle and told them what had happened.

" 17. The officer approached the plaintiff. The plaintiff stood as he spoke with the

police officer.

18. 1 overheard the plaintiff tell the police officer that he had hit his head on the
back of my car. The police officer then 1nspected the back of my vehicle and did

- not find any dents

19. At that point, I then heard the plamtlff change his story, telhng the pohce
officer that my vehicle had run over his foot”

(id. Exhibit C).
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For the following reasons, the motion is denied as premature. '

Here, the immediate result of Richards’ submission of his summary judgment motion was

-an automatic stay of discovery, effectively preventing Joy from deposing Richards to test the

accuracy and veracity of his recolléction about the accident. It has also forestalled Richards from
establishing, in the setting of a deposition, the facts and circumstances surrounding the accident.

Moreover, Richards’ self-serving affidavit, containing carefully sélected information about the

events of March 22, 2015, is'con’tradicted by Joy’s equally self-serving affidavit, and is

* unsupported by other, nonsubjective evidence sufficient “to eliminate any material issues of fact

from the case;” (Winegrad_v'N'ew York Univ. Med. Cir., 64 NY2d 851, 853 [1985]). Inasmuch as
the police report is fact-neutral, Richardsvreliance on his own nonobjective éfﬁdaVit, discovery,
including depositions of all witnesses to the event, is necessary either to -establish Richards’
claim of negligence, or to establisth oy’s defense (see Busby v Ticonderoga Cent. School Dist.,
222 AD2d 882, 882 [3d Dept 19951). |
There is al's’o little merit '.tp Richards’ assertion that Joy, in opposing the motion, “has

concocted feigned issués of fact in hope of defeating plaiﬁtiff’s motion,” as it is he, who by |
prematurely serving the instant motion, segks to preclude aﬁy inquiry into the cause or events
leading up to the accident (liability) (reply aff, at 5). |

. Furthermore, in actions such as this, which involve a pedestrian who is (allegedly) struck
by a motor vehicle while lawfully preégnt in a crosswalk, it is well séttled that “a failure to yield

the right of way does ﬁot ipso facto settle the question of whether the other party was [him]self

' Richards inexplicably describes the accident as having occurred on a “cléar day,”
despite the fact that the police officer reported the accident having occurred at approximately

3:49 a.m. (notice of motion, exhibit 2)
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gurlty of neghgence” (T homa v Ronaz 189 AD2d 635, 636 [1St Dept 1993], c1t1ng Schmidt v

.Fllckmger Co., 88 AD2d 1068 [3d Dept 1982] appeal wzthdrawn 58 NY2d 655 [1982]; Pecora

v Marzque 273 AD. 705 [1* Dept 1948]) Whrle Vehlcle and Trafﬁc Law § 1151 subsectron (a)

places an obhgatron ona drrver to yield the rrght of _way toa pedestrran cross_rng w1th1n(or

Without) the conﬁnes -of a‘crosswalk subsection (b) places an ob'ligati'on'on a pedestrian to look

for approachrng veh1c]es before crossrng Vehlcle and Trafﬁc Law § 1151 (b) states ‘(n]o

pedestrlan shall suddenly leave a curb or other place of safety and walk or run 1nto the path’ ofa

vehiclé Wthh is so close that itis 1mpr:act1cal’>for. the driver to yreld'. _Accordlngly, in exercising .

- his rlght of way, chhards

“was requlred to use due care in 11ght of all of the crrcumstances and heed any:
“danger that ¢onfronted [him]. The right of way is not a right to self-inflicted
" mayhem for which the defendant can be held liable, and one cannot, to the
exclusion of everyone and everythlng around him, rely solely upon his right of

5y C

way

(Schmzdt v Fchkznger Co 88 AD2d at 1068-1069; Vehicle and Traffic Law § 1151 [b])
Contrary to plarntlff‘s assertrons thls is not an 1nstance where the occurrence of the

accident constrtutes a prrrna facie case of neghgence agalnst the operator of the offendlng

vehicle, as 1t does in rear- end colllslons (Volpe v Ltmoncellz 74 Ad3d 795, 795 796 [2d Dept

2010]) Itis. also not an 1nstance of neghgence per se, as there remarns a questron of fact as to

: whether J oy Vlolated any prov1s1on of the Vehlcle and Trafﬁc Law and based on the1r different

--recollectrons of the 1nc1dent there ex1sts questlons of fact as to the proximate cause of the

acc1dent, and/_or whether, and/or to what extent, each was respon51ble for causmg the accident.
Stated another way, questrons remain as to whether Joy failed to adequately look before turning

and then failed to yield to Richards, and"questions remain as to whether'Richards-- failed to look

~ before cro'ss'ing and was free from cornpa'rative'fault-, precluding s‘ummaryjud_gment." -

7
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The failure to make a prima facie showing of entitlement to judgfnent on th§: issue of
liability “fequires a denial of the motion,” including .the_related demand for a dismissal of J oy"s
affirmative defenses, »“rggardless' of the sufficiency of the oppoéing,papers” (Winegrad v New
York Univ. Med. Ctr., 64 NY2d at 853).

Accordingly, it is |

ORDERED that plaintiffs motion is denied in is-entirety; and it is further

ORDERED that qounsel appear in the Compliaﬁce Conference Part in courtroom 800, on
June 24, 2016, at 9:30 a.;_n!, to make the necessary scheduling adjustments t‘o the preliminary
conference order. - | | | |

This constitutes the decision and order of the Court.

Dated: White Plains, New York

June 6, 2016 | | | «
| . “I - ——\T/m/ )
- HON. DAVID F. EVERETT, A.J.S.C.
To: : :
Lefkowicz & Gottfried, LLP

40 Broad Street - 4" Floor
New York, New York 10004

Picciano & Scahill, P.C.
900 Merchants Concourse - Suite 310
‘Westbury, New York 11590
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