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Short For m Order 

NEW YORK SUPREME COURT - QUEENS COUNTY 

PRESENT: HONORABLE VALERIE BRATHWAITE NELSQH I A PART 7 
Justice 

------------------------------x 
BERNARD UDELL AND BERNADETTE 
BAYNE, 

Plaintiff (s) , 

-aga inst-

Index No. : 1251/15 

Motion Date: . 3/17/15 
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Motion Cal endar No . : 145 
NYP HOLDI NGS I NC., ET AL. , 

Motion Sequence No.: 1 
De f endant (s) . 

AMENDED OF.DER 
------------------------------x 

THIS ORDER AMENDS THE COURT'S ORDER DATED FEBRUARY 22, 2016. 

The following papers numbered 1 to 8 r ead on this motion by 
defendants NY P Holdings , Inc ., Christina Carraga-Woodby and El lis 
Kaplan t o dismiss the plaintiff s ' c ompla int pursuant to CPLR 
321l(a ) (1 ) (7 ) and (8) 1 • 

PAPERS 
NUMBERED 

Notice of Motion - Affidavits - Exhibits . ... . 1-4 
Memorandum of Law in Support. . .. . .... ..... .. 5 
Memorandum of Law in Opposition . . ..... . ..... 6 
Memorandum of Law in Reply . . . .. . . .. .. ·..... 7 
Stipulat i on................ . . . .. . ....... .. . 8 

..., 

Upon the foregoing papers, it is ordered t hat this motior£is 
determined a s follows: 

Plaintif f s Bernard Udell and Bernadette Bayne commenced this 
action seeking damages for inj uries allegedly s usta ined as a resul t 
of a libelous publication. Plainti f fs allege t hat on J une 2, 2014, 
the New York Post newspaper publis hed a n art ic l e conta i ni ng the 
headl ine, "Judge's Hubby Takes Space for Prisoner's Van." Inside 

1Pur suant to stipu lation dated December 1, 2015, the branch 
of the within motion by defendants NYP Holdings, Inc., Chr istina 
Carraga - Woodby and Ellis Kaplan Lo dismiss the plaintiffs' 
complaint pursuant to CPLR 3211 (a ) (8), was withdrawn. 
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t he a r tic le , which is attached t o the complaint, i t was r eported 
tha t. Mr . Udell , the lawyer husband of Brookl yn Sup r eme Court 
Jus t ice Bernadette Bayne, admittedl y uses his wife' s car, whi ch has 
j udicial plates, to park i n a special area beh ind t he Queens 
Supreme Cour t building that's r e s erved f or cops t r ansporting 
prisoners. The article states tha t Mr. Udell adrritted t o t he Post 
tha t he pa rks there when he has bus iness i n the Kew Gardens 
courthou se , usually with permission from the cou r t officers on duty 
t here , but admit t ed t hat he di d not have permission on t his 
occasion and conceded that he t ook his chance s parking wi t hout 
pe r mission. The article reports t hat Patrick Cullen, t he pr e sident 
of the Supreme Court Officers' un~on , stated that s uch use of the 
pdrking area f orces police officers to park f a r ther awdy and th en 
escort t he ir cuffed prisoners a l onge r distance , putt ing the public 
in dange r , and that Mr. Cullen pl aces much of the bl ame fo r the 
unauthor i zed parking on judges. Spec ifi cally, Mr. Cul len is quoted 
as sayi ng, "[t) his is an example of t he continued cavalier a t t itude 
from members of the judiciar y system who fee l t hey a re over others 
a~d can do what they want, dis regarding public safety, which is 
s upposed to be most important. The spaces around the courthouse are 
specifically used fo r off icers t o transport prisoners. Not being 
able to park in those spots leaves the possibil i ty of a pr isoner 
esca ping and putt ing the public 's s afety at ri sk." Citing an 
unnamed source, the article als o s tates that Mr. Udell pr obably 
wasn' t cited because offi cers a r e afraid t o ticket j udges . 
Specifi cally, the source is quoted as sayi ng, "[i)f a court office= 
wr ites a ti cket fo r a judge, they can forget about their position 
back there." The article i s accompanied by photographs t a ken of 
Mr. Ude l l standing beside the car, on wh i ch a Supreme Court license 
pl at e i s affixed, parked beside an NY PD Police van . Underneath the 
photogr aph is a caption beginning wi th the word "Pl ategate ," and a 
s ub-headl i ne stating "'Ob j ect ion!' to par king sneak." It i s 
a l leged t ha t defendants NYP Hol d i ngs I nc. i s t he publis her of the 
New York Pos t newspaper, t hat Christina Carrega-Woodby was the 
r eporter of the articl e , and that El lis Kapla n was t he photographer 
who t oo k the photograph s of t he scene (t he Pos t defendants ) . 

Plaintif f s allege twe lve s eparate claims for damages 
pl a i ntiffs susta ined by the publ i ca t ion o f t he " Libelous Artic l e . " 
The f irst f our cause s of action assert claims by Mr . Udell aga ins t 
t he Pos t de fendants fo r injury to his name a nd r eputation, the 
f i fth and sixth causes of action assert respe c t ive claims by Mr . 
Ude ll agains t Patrick Cullen a nd John or Jane Doe f or slande r 
and/o r libel per se causing injury to his name and reputation , the 
s e venth th r ough tenth causes of action assert c laims by Justice 
Bayne aga inst the Post defendants for i njury t o her name and 
r eputat ion , and the eleventh and twelfth ca us e s of action assert 
r especti ve claims b y Justice Bayne aga inst Pat r ick Cullen a nd J ohn 
or Ja ne Doe for slander and/or li bel per s e causing injury to he r 
name and reputation . 
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Pl a intiffs claim that the sta tement that Mr. Udell ta ke s space 
f or pr isoner's van was understood and i ntended t o be understood as 
a statement that he deprived t he police department of a space 
reserved for t hem to transport prisoners ; t hat t he word " special 
area" a nd "that 's reserved for cops transpor t i ng prisoners " are 
c ommonl y used, were understood and int ended t o be understood as a 
s tateme nt that such "special area" for cops t r ansporting pr i soners 
act ually exis ted , and that Mr. Udel l was aware o f it and wil lfully 
di sregarded i t ; that the sta tement "police office rs a re forced t o 
park. fa rther away and then escor t t heir prisoners a longer 
distance , putting the publ ic in dange ru was unde r stood and i ntended 
to be understood as a statement tha t there i s a special par king 
area· r eserved for police tra~sport i ng prisoners, that pla i nt i ff s 
were awnr e of it and that :he position of the i r ca r impeded pol ice 
vehicle s escort ing p risoners whi l e another vehicl e parked i n that 
spot by a j udge would not; tha t the statement ~hat plai ntiff s ' car 
was s potte d " i n t he small e ight-spot area" wa s understood and 
intended to be understood as a s ta tement that such a speci a l area 
actuall y exis t ed, that it was "reserve d" fo r police vans a nd tha t 
t he pub l i c and plaintiffs in particular were aware of its exi stence 
and wi l lfully chose t o place a vehicle ther ein thus putt i ng the 
public in danger; tha t the statement that Mr . Ude ll concl uded he 
took hi s c hances parking withou t permission was unders t ood and 
intended to be understood as a s ta tement that Mr. Udell knew that 
t he car was il legally parked and chose to s neak in and out a s 
di stinguished from showing cour t officers t he courte sy of 
identi f ying h imself and asking permission; t ha t the statement by 
t he s ou rce, identified herein as John Doe or J ane Doe, tha t · "Mr. 
Udell probably wasn't cited because of ficer s a r e afraid to ticket 
judges , " was understood and intended to be understood as a 
statement tha t Jus t ice Bayne is an arrogant and corrupt j urist, 
that the s ta t ement " [i) f a court officer wri te s a ticket for a 
j udge , t hey can forget about their position back the r e ," wa s 
understood and intended to be understood as a statement tha t 
J us tice Bayne will succeed in a n unlawful vendet ta indicative of 
her vi nd icti ve nature, and that t he plaintiff s we re aware of the 
court officers' fear and thereby wi ll f ully abused power; that the 
s t at ement that "[t)his is an example of the continued cavalier 
a t t itude from members of t he judicia r y system who feel they are 
over ot he r s and can do what t hey want , disregarding public safety, 
which is supposed t o be most i mpor tant," was understood and 
i nt end ed to be understood as a sta t ement that Justice Bayne has a 
caval ier a ttitude towards publ ic safety, over wh i ch she places he r 
own i nterest s ; that the statement that "[t)he spaces around the 
court house a re specifically used f or officers to transport 
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prisone rs. 1-'ot being able to pa:-k in those spots leaves the 
poss i~il~~y of a prisoner escaping and putting the public's sa f ety 
at ri sk , was understood and i ntended t o be understood as a 
statement that the space that plaintiffs ' vehicle occupied a nd all 
th~ spaces around the courthouse are only for officers to transport 
prisoners, are reserved for tha t purpose , which plaintiffs were 
aware o f but conspired to enhance the poss ibi l ity of a pr isoner 
escapir.g ; t ha t the term "parking sneak" was understood and 
intended to be understood as a s ta tement that the plaintiff s were 
thieves; that the term "pla tegate" was unders t ood and intended t o 
be understood as a statement that t he plaintiffs are c r iminal 
conspira t ors; and that the word "exclusive" was understood and 
intended to be understood as a c-tatement that the pla i ntiffs 
willful ly and fo r their own purpose s conspired to create a major 
disaste r . 

Plaintiffs assert further that the words in the statements are 
false and that the areas in ques tion contai n pr oof disprov i ng the 
veracity of tne art icle and s ta tements contained therein, a s were 
the photographs which, plaintif f s assert, were manipulated t o 
contribute to the defamator y meaning o f the art icJe, by s t atement 
and implication. 

The i nstant motion t o dismiss the complaint was filed by the 
Post defendants in lieu of an ans .ver. On a CPLR 3211 (a) (7) motion 
t o di smiss, t he court's role i s to determi ne whether the claim 
s t ates a cause of action. "The motion must be denied if f r om the 
pl eadings' four corners 'factual allegations a re discerned which 
taken t ogether manifest any cause of action cognizable a t law'" 
1511 W. 23?.nd Owners Corp. v Jenn i fer Realtv Co., 98 NY2d 144 , 152 
[2002 ) , . To carry out this task, Lhe court must liberal ly cons true 
the pleadi ngs and accept as true t he fact s alleged there in and any 
submissions in opposition t o the dismi s sal motion and accord the 
non -moving party the benefit of every possible favorable in ference 
( id.). 

Plai ntiffs ask the court to fi nd libel not based solely on the 
factua l statement~ expressly conta ined in the a r ticle, but based on 
their i nflammatory impressions and impl icat ions as well. The Pos t 
defendants maintain t hat they reported t ruth f ully , and have a 
certain amount of leeway in t he ~ay in which they report. 

"The elements of a cause of ac tion fo r defamation are a false 
statement, published without privilege or authori zation to a t hird 
party, constituting fault as judged by , at a minimum, a negligence 
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standa rd , and it musl either cause special ha rm or cons titute 
defama t i on per se" (Salvatore y. K-.imar, 45 A.D. Jd 560 (2d Dept 
2007) l . I n order to maintain a cause of acti on for libel , the 
l anguage complained o f must be reasonably susceptible of a 
defamat or y meaning as to the pl a rn t .:. ff (s ee James v. Gannett Co., 
10 N. Y. 2d 41 5 (1976)). WheLher particular wo r ds are reasonabl~· 
capabl e of be i ng read as defamatory is a t hresho l d quest ion of law 
: o be de termined by the court (id .) , Truth is a complete defense t o 
an action to recover damages for 11bel, regardless of the ha r m done 
by the s t at ement (see hove y . Wil l i am Morrow & Co., 193 A.D. 2d 586, 
587 [2d Dept 1993) ) . Truth need not be established t o an extreme 
litera l degree (id. ). Provided that the defamatory ma terial on 
which t he action is based is s ubstant i ally true (minor inacc uracies 
are acc ept able) , the claim to re over damage s f or l ibe l mus t fail 
( i d . ). Here , there is no dispute that Mr . Udell had neithe r 
aut hori t y nor permission t o park his vehicle in the nub j ec t 
?ark1ng spot. Moreover, the a r t icle does not state t hat t he area in 
which pla inti ffs ' vehicle was pa r ~ed i s f orma l l y reserved f or the 
police. 

In order to maintain a cause of action fo r libe l the l a nguage 
complained of must be r easonabl y s usceptible of a defamatory 
meaning a s t o the plaintiff (se e J amesy. Gannett Co. , 40 N.Y. 2d 
41 5 [197 6)) . Thus, fo r the statement to be actionable, "falsity is 
not suf f i cien t . The sLatement must also be de f ama tory (Fairley v , 
Peeks ki ll Star Coro., 83 A. D.~d 294 , 295-29 6 (2d Dept 1981 ] ) . New 
York cour ts have frequently de f erred to editorial j udgments holding 
t hat " [d ]ete rmining wha t editoriai content is of legitimate publi c 
i nteres t and conce rn is a funct ion for editors (see Gaeta y. New 
York News , I nc. , 62 N. Y. 2d 340 (1 984)). "Where t he content of the 
article i s arguably within t he sphere of l egitimate public concern , 
which is r easonably rela t ed t o matters warranting public 
expos i t ion, t he party defamed ... must establish .. . that the publ ishe r 
acted i n a grossl y irr esponsible ma nner without due cons i de rat ion 
f or t he s tandards of i nfo r mation gathering and dis serrinat ion 
or dina rily followed by r e s ponsible parties" (Chapadeau v . Ut ica 
Obse rv~ r- Dispa tch , Inc . , 38 N.Y .2d 196, 199 (1975 ); see Love v . 
Wil liam Morrow & Co. , 193 A. D. 2d 58 6, supra). Here , looking at the 
na tu r e o f t he o ffending communicati?n i n the s ub j ect news story, i t 
i s clea r that the content of t he communicati on is within the sphere 
of l egit ima te public concern warranting publi c expos ition. 
Furthermore, the headlines and caption were a fa ir inde x of t he 
article with which they appeared (see Mondello v , News day. Inc . , 6 
A. D.3d 586 (2d Dept 2004)). 

5 

P"e7o'V 

Pr rnc •111t /2019 

[* 5]



12; 1 1C: 5 Cu? ' C F ORDER W/'l '.JT•CE CF E'ITR >'"TH A' FT OF sv~ 

12&1/~01 1 <'ROCA =•eo~M~NCA~C ORGEA S'CN(O Vl2!2018ANO E~~ERED OH 212v.'011 

l\ccordingly, the moving defendants ' motion to dismiss 
compla i nt pursuant t o CPLR 3211 (a) (7) is granted, and 
compla i n t asserted against them is dismissed. 

;}fJ 

the 
the 

VALER IE ~RATHWAITE NtLSON, J . S. C. 
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