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SUPREME COURT OF THE@TATE OF NEW YORK
COUNTY OF NEW YORK A&T 63 -

"KRISTINA MIRBABAYEVA and KM & KK
.. FAMILY TRUST:" .

Plaintiffs, Index No 162825/2&15
‘ | " Subm. Date: July 20, 2016
-against- - o ‘ Motion Sequence No. 002

S | DECISION AND ORDER
METROTECH LLC 1, CLIPPER EQUITY, LLC, | o
RESIDENTIAL MANAGEMENT GROUP, LLC
d/b/a DOUGLAS ELLIMAN PROPERTY
~MANAGEMENT and THE 7 METROTECH
CONDOMINIUM ASSOCIATION,

Defendants,

| COIN, J.: | %
In this breach of contract actmn, defandw Mctrotech LLC1 (Mettotech) and Chpper i ciE
Equity, LLC (Chpper) mdve pursuant to CPLR! 3211 (a)“ (1), 3) and (7) for an order di&mxssmg |
- the amended verified complamt in its entirety. F;o;ﬂhe following reasons; the metwn'ils demeﬁ-m ‘

~ part and granted in part. L

The complaint alleges that in 2005, Clipper #8d Metrotch purchased the premises
- located at 365 Bridge Street, ~~Brooklyh New York. (ﬁs!éPmpﬂfty) and:coﬂ‘veﬁedthe ‘Propany into -
" condominium apartments. Plaintiff alleges that Damd Bxsmcer (Blstrfcef) a‘pnncxpal af

Clipper, formed Metrotcch to act as. the Sponsor of ﬂ’b Pr@perty s condominium conversion.

~ Clipper and Metmt;ch opf:rate at"thc sanw a

istrieer < leadershlp and control. &

Plaintiff conﬁends that Clipper mtrols the Property, cmng its hstmg on Chpper s w&hsiw {Pﬁpik




=
?‘ s

ik ISR e

apimment unit 26A, locaﬁed on tk@ %6‘“ md 27“‘ fiaots of thﬁ Provper
o - Metrotech for $3 198,000 koo (plmnnﬁ‘ aff, ﬂ 7-48) Ptamj pumhasqd the Unﬁbased on' the

‘offering pian, which d&scnbedthe Umt asa ﬁiﬁe e

real estate broker that tha elwa;tar aad mu'emém were rot workmg Pfépﬂly (Pamk Aff Ex G) i

L dxagnose the pmblem (mt) A stnng‘ﬂf further emaﬂ cammumbaaom emdmme‘ oonfmuéd

: contmues to resu%e there¢ KMKK reeelved all of the rights and mtexests asma’eedmm the Umt |

, unsellablg. ,Despue promises tompm, asafﬁihe;daterofﬂg Op

a penthouse

In April 2015, plaﬁxmff erbabayeva slaintiff) per '

f_‘{ﬂmﬁnit)‘ from

Uf

GOt wbatham dupiex !:mt of
appmxxmately 2,7%5 square febt, campicw w:th h}xury aﬁfemtias, mc:ludmg a pnv&te elevator
(Popik Aff,, Ex. C at 35) Pnar t0 the putcl‘ﬁse pl&mtlﬁ a&o rewewcﬁ xhe mlntec’t s r@ﬂ

which described “two prxVaie mmnai eieVaters& ing ﬁmﬂm 25% ﬂoej;:tﬁrﬂw 264 ﬂw | ', S

f-s (see PoplkAﬁ' Ex D a!t ;
10). There is no altmxatwe elcva&ar aemae to thalUmt (piamtzﬁ‘ aﬁ‘ 1 7)

In addmm:, beforé the Mar@h 24, 201 5 clasmgmlmzﬁ&ﬁ‘ wcunsel alerted Metmtetk’

After repeated cumplemtb on Apnl 21 201 5 Avx Kiwg:mam, Chp;:er 5 Asmwﬁ anject

dicd (idd). Three dayalmr,m

Manager, res;mnded thaqﬂ)e elewtor probiem *wcmld be j :

also mfarmed pla‘mtlﬁ"s :ﬁam:e A}gx‘  openki

; fh&t thﬁ elevatox ?g@mpany wouid eﬁme to

problems : L R e o

OnoraboutAugust 25, 2015 plmﬁhﬁrbabayevah‘msf“%-f“ 'thede&dtothe Umtb:;

plaintiff KM & KK Famiiﬂrustf(KMKK) KMKK evmmty owns the Unit, m mfbabayeva S

(Popik Aff Ex H, §1 04) Accardmg to pkamtaff the lack of a ftmctmnmg e}cvamr rendared

the Unit partially maoce$s1blc, dﬁpmssmg the Unit’s market Wlue and maldng it vuhsglly




,@4

succeesfully repalred Mrbabayeva r:cmtends that it becamc a ﬁx@ hazard and dangcrous trap,

j. ﬁm for her pregnant selﬂand than for her newbm baby

In addmon, other problems began to wfm, mcluﬂang issues ‘with the HVAC umts In
Decembet 2015, there was no hest, with all six HVAC units-broken. Buildinig staff attemptedto
fix theHVAC units twice with ho sﬁc’cess.)?laimiﬁf a;ldjhservhﬁsm&movedto a hotel, as plaintiff H
- Was seven months pmgn@t at the tmw and:lééﬁid not risk getting ﬁsick. Further, in Februaty

2016, plamtxﬁ‘ purohased SixX new replacemem HVAC umits at.a cost of $19 053.13 (P“oplk Aff

‘Ex I). Plaintiffs claim that the HVAC tmits uumﬁ:y mstaﬁad in the Umt were not fiew, but dated 5

1

back to 2006 and 2007

Plaintiffs argue that defendants collwuve&y were responsible for the sponsmskup desxgn,

| construction, marketmg,‘ sale and management of the Property and the Unit. Plamtxﬁ‘s relied on ;' L |

the represent&tlcms in th¢ off'ermg mmfenﬁls and be}mwﬂ that they were buymg into a bmldmg
free of material de&gn a;nd cnnstmcuan defects, wnstructed in ae:cmdmc—e with thc standards of
| a luxury res1den¢e~. Act',prdlng.wfpialﬂt_lﬁs, defendants concealed the ,‘desxgn»andscwstruct;on

defects. If plaintiffs knew of these defects, they wéuldf not have purchased the apartment.

The purchase agreement between Metrotech and Mirbabayeva (the Purchase Agreement)
provides, “The [Offering] Plah is hareby ‘incorpoéatééiﬁf this Agreement with the sam@: force and

effect as if set forth-at lémgth i (Benmm Aﬁ' Ex A, §3(d) 4t 4). The Gﬁenm Plan states,

Sponser . . . will correct orcause to be esartected patent defects in the

_ construction or design of the Property (...). and the Units or in the ~
installation or, operatwn of any meghmeal eqmpmcm therein but gg}mﬁ_{a)
such patent. dqfects are due to subs&antmlly 1mpmper workmanshipor
material substantlaﬁ’y and matenally at vananoe with the architectural pians




Spunsor is nottﬁed af»swh i detion Reportiobe T
conipleted, dated and signt prior 10 the clssmgcf aﬂa to: purchaser s‘ tor
, ,(u) as te the Commm Elermnts Onsor is 7

reméen&al/pmf%ﬂﬁﬁ mbers of the Condorh
. ml&t@étﬂ sponwr th m (2) " a.g-&‘;
.;Unsaid Umt | ot

; Spoas,ar will carrect ot cause to be corracted
- which are not visually aseettamabie} inthe @e&tmcﬂoa or design Ofthﬁ |
:~Bm£dm@g and the Units: orinthe mstaﬂanan mr ﬁpexatm af aay mechameal
eqmpmem ‘thetein but only if ; '
improper workmanship m. aterial 5
- with the architectural plansiand specifici
- renders the Building or the Um&s her
- unsafe or inoperable; and. (ﬁ)‘as 10 the
notified by a majority of those
- ‘Condominium Board whee
the First czusiag

Under t}w iffetmgPl’ﬁn, the fe!m “ Eiments?’ ﬁs deﬁncd as “sll agﬁs of : T

~Property oﬂ'xerthan the Um% and theww me mﬂ Wl&ttom coﬁauﬁed in sueh m‘”eas or

, »elsewhm Nid shall mel; sthia Gen

~ Common Elemmu and»the I;xdlvxdual Limited CW e ot a,g(pénnisi AfE, Ex. D, ,

Offesmg Plan at 15) “Genem Cammn Elmt’“ is éeﬁnad a5

g ‘tthmnmanElawmswhhhmwbe
 benefit (iyall Unit:Owners (including the Retil Un 1ie
Unit Ovmer)or(u;{‘ , more Resxdcnﬁal ﬁmts or memmal Umts anéf
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* one or more. of the Rﬂtaﬂ Umt and Garage Unit md includes all Cmman
Elements other than the Individual Limited Comsmon Bfemants and ﬁae
Res1dent1ai/f‘mfessxanal Limite Camman Ele;ments

| . (id. at 16). Accorchng to the Oﬁ‘ﬁrmg Pian “Et}ke teﬁn ‘ﬁidwxﬁual Lumted Common Ekements .
| means, m 8engral the balconms and/ar tgms t@ whwh thcre is dxrect and exqiuswe mess
k f; Scheﬁdﬂle atld

Units” (m’ at 16). ‘“Eqmpmeat" m o
‘«and facilities” (id. at 15)
Pursuant to the Purchasc Agrecment

Purchaser’s payment of the Balance and amptanmmf a decd to the Unit
- shall constitute Purchaser’s secogmnamhm Sponsor-has satisfactorily
 performed those obligations stated mxhe ?km and th15 Agreemcnt tobe
performedhySpanwerpziwtoc osing and, u ofhie
none of the pmvisi&:;ggf Agree

(P‘ennisi‘Aff. Ex. A, f1(&) at.:za.

Plaintlffs cammenced this action. o :

complaint on March 2 2016 (‘the cﬁmpiamt),

ging the falkswmg causes afacﬁen (L} brewh .

| ~of contract regardmg the Eiwatm‘ (i}negkgm egarding the Elﬁvat@: (3} msissmﬁ of the

Purchase Agresment; (4) breach of implied cavm of gﬁoé faith and fair dﬁahng regardm;g tiiﬂ

Elevator; (5) breach ef implied Wmtns 1 ?

regardmg the HVAC units; (7) ﬂeghgenee




8) bre.ach of lmplled warrantws rega;‘dmg the HVAC uni% {Pu“pik Aﬁ Ex. J)

By order dated July 20, 2016 the action was seveted and ﬁsﬂussed together wﬂi all ’. o

© cross-claims, as against defendants st;denﬂalManagemeat Grmzp L_LC and The 7 Metrotech

Condominium Association only.

Under CPLR 3211 (a) (1), "[a}: party may mma{ ' tdtsrmssmg one or more

causes of action asserted against hnn amhe ground ﬂw .8 ééfénse iis founde&fﬁpon :

documentary evmience " D1smxssal based on daeumcmaay ¢vxdezxce is warranted only if the
evidence subrmtted utterly refums the factual a;llegauons of the cemplamt and conclustvely |
establishes a defense. as;a'.matter-of 'laj"wkf(@aldman ¥ Me:ropalztaw Life Ins, Co., 5NY3d 561 ,571
[2005]; Kopelowitz & Co., Inc, v:i}&zﬁn, 83 ADSd 793 [2d Dept 2011} {citation Qmi&edj). R

“On a mation to disrrziss; ;mrmntto CPLR 321 18 [a]-&{?:’] plagntiff is only requircd-~tn~r‘ﬁise .
an issue of fact as to standmg The bm'den is on the defcndant, ‘to estabhsh pmna facie, ﬁhﬁt |

plaintiff lacks standing, rather. than on, the piamtlﬁ' toaf 1 }

tively estabhsh 1ts s%andmg in m'der
for the motion to be demed’” (Stba Ctmtr Cm'p v Statee Mcs 2016 WL 6139781 “‘2 [Sup Ct,
'NY County 2016] quoting: Deutscbe Bank Trust Co. Azns v P?tellas, 131 ADBd 52 {24 Dep«e
2015]).
When determining amatmnto dismiss»qu'failuié to staté a cause of acﬁmsmt o

CPLR 3211 () (7), the court must accept the facts as alleged as true, accord the nonmoving party

thie benefit of every favorable inference, and determine whether the facts as aﬂbged fit within any
.cogmzable legal theory (Leon v Martmez, 84 NY2d- 33 [1994]) Wherc the allﬁgatmns ocntame d oy i

in the pleadmgs consist of bare lega} @onelusmns, huwever, they are not entltied to such




consiéé‘xﬁ&ﬁon (BeattlﬂvBmwn&W ,2243 AD2d 395 [1st Do

Whether a person seekmg rehef isa proper "‘:},_j}? 10 1 an adjumman isan aspect '

- of yusﬁca%hfey winuh, ‘when chﬁﬂ idered @ﬂ:e cmssai of any

T lmgatmn” (Cﬁpf’er v Nussbawm 36 Amd 1?5 3& [261 lcpt 2006 J{Wﬂ‘m "m‘m and 57 r‘ G

have standmg 1o mam%am a hreankmf ctmitact sm &f“ actlon acaen agmnst defendmhfs as u : .f f‘ 5

was;not ?a‘_."';f_ natory {o the mm Amemmn

Plaintiffsc thatthecwse ofammfar swach oE bbi

o \erbabayeva owwd the Umt»aad that Mti’ yab; eva

:Plamtlffs alsovargtw thatKMKK mmﬁtamsf; al stand “ g \mde:: the piam Wrmsnf the Trust

: Agreement, whlch graﬁted KMKK any and’ all r&ghis' ated with the Unit, mludmg

**,.‘{Papimﬁ Ex.H, §1a¢ax z)

lmganon maiters anmag eut of tiw Umt S owne

Pl’ﬁscn’tcd no issue foact t dex




s aﬁer the closmg, six H’VAC units: weze no. hanger fumtmmng and had to be replaced, and that

alone has standing. The fact that KMKK was not a sigmfy %othe purchase agreement is-

tmvant Defendants faal to support thh legal authonty their argmnent that the transfer of

! ownershnp of the Unit could not be- '; e

'eﬂ bya cnnefurrcnt assxgment af all nghts under

the Purchase Agreement.

Piaifitiffs assert that defondants’ &ﬂeﬁed faiice to re;sanr the private eiewatar constitutes a i

* breach of the Purchase Agrecmem {ﬁrst cause of action). ha addition, they claim that one year E |

A'plamuffs hghtmg ﬁxtures ar farmture loe: ;‘: 'on ﬂw terrace were damaged durmg e

restoratian work (sixth cause-of action).
The essential clements for pleading a. cgaéeééf action -farisreaeh of contract are the
exxstcn@e of a contract; plamtiﬁ‘s perfermance pursuant to the ccmact, defem&nt’s breach of tha o

conirach and rcsultmg damages ﬁ'mn e Wﬁ (Efi*m Dreie Rﬁpbrting Corp. v Global’ JiPs o

 Networks, Inc., 84 AD3d 122, 127 {2dlapi2011] meFum, 116AD2d694;6‘95[26E)ept
1986]). ‘

Alter Ego Liability

Defendants argue that the only defendant who wasia party 1o the Purchase ﬁf'ﬁi oment

with Mirbabayeva is the sp 801 —defend&ut Me&mteeix aﬂd aa Clhpper is not a party to the ,,

txffs admit’

Purchase Agreement, the ﬁrat cam of aetwﬂ aa a@amst 1t shcmlfd be dlsm:ssed

that Clipper was not a party to the Purcha Agreement, but axgﬂﬁ that Metrotech is merely a8

shell eorporatmn acting as.an alter ego of thper Plaintiffs assert that it was Chpper ﬁw

originally purchased the bxﬁidmg for conversion, but because.it washarmed fl‘mdﬁ‘\felepmg 2 >




condmifu‘mums/coo;;eratwes from 1992 uutﬂ 2009 Davxd Bxstrwer an alleged pnnclpal af beth
eﬁlues, formed Metrotech asa nmnmal spoﬂsor

“As a generalrule, the law treats cerparatxons as havmg an emstence separate and dlstmct
- from that of their shareholders and;: msequenﬁy, wilt nat 1mpm lxabﬂny upon. sharehalders for
the acts-of the corporation” (Btlly v Cansol Machine Tm} Cerp 51 NY2d 152, 163 [198@],
citing Port Chester Elec Const. v Atlas, 4& NY2d 652, 656 E19‘76}) However, in rare
circumstances, a “[n]on—party toa comfact may be lwld hable \mder the contract if the plaintiff xsiﬁ .

.able to show that the non-party is the ahcr ego cf a contra it

f‘W‘Y” (28 NY Prac. Contract
Law § 18:6 [2015] citing Donald Dean & Sam Inc. vXom@k Sys. Corp 656 F Supp 2d 314
[ND NY 2009]). For one ccsrpowmn to be consxdered an. attereﬁn of another, thnfe must be
present such level of demmatlon that the subs&mem entity acis as an mstrumeatahty orig uﬁ&d

to conceal the true identity of the pfinmpal (cf Cdﬁ'&ings v M Fabrikant & Sons, 2.:1’6 AD2d 1, -

112 [1st Dept 1995] {cltatmn om:mcd} [prmclple eﬂm\clated&alﬁwugh aiter ego rmt f ¢ d]; s“eéf :
also Holme v Global Minerals and Metals Carp,, 63 AD3d 417 418 [lst Dcpt 2@09] [denymg
motion to dismiss claunr»of alter €go hablhtyfﬁgﬂnst succe‘ssm‘ .eorporatmn hamd on tb’eory 6‘f de g

facto merger); United Mizrahi Bank Ltd v Sufliﬁan, 2000 WL 167 804@ [SD NY 2000]

[employing theory of “equitable ownashm” as uadetlymg alw ego’ hablhty])

The allegations levmd aga“mst(ﬂhppe: for puirposes of this ;motxons to dlsmisa are

sufficient to state a claim of aler ego liabilty.

| While neither the arigmal nor the amended complaint contains any allegations of alter ego liability against - =
Clippet, the allegations in Mirbabayeva’s affidavit o ﬁybe congidered in determining this motion; 28 the relovant tesf .
on a motion to dismiss for failure to state a cause of actior is whether proponent of a pleading has schim, sdeot |
Lwhcthgr he has stated one in the pleading (see Leon, 84 N‘ﬂd at8s, citing Guggenheimer v Gm&ﬂ;g. 43 NYZd

268,275 [1977)).

g S
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ke Merger Efa@m >

Next, defendants uguemit*i‘:

ff_iff_g on. @orfeetmg the ewvaw mae befme!
ie emaﬁs (Pop&kAﬂ' Bx G)
17 %ﬂhe ]

: “f;athxr;g herein:
entlﬁ*ud‘

‘hts and Qishsa!aons c:r;f the Spomar*ii}" gt aph 5 af t»he Pian), eoncladmg thh 1 :

‘ ing of tkﬂﬁ” fPQ?IkAff Ex F at; 16)

139 &D3d at 4%35)




:oor deszgn of the Bmldmg and the Units or in ﬁ”

Requzszte Natif aatfan

* Under the Plan at paragraph 5 the Spﬁ'j ‘earrect or causew be
o coflfected 1atent defecw (that is, d ts whwﬁ are m mmaﬂy asc#ftmnabie) in the: cousmtian , T

sliation or operation of any echanical

 cqupment thereinbut galy 1) soh Itent def e do o improper wo

defect in design which renders the Building &

unsafe or inoiperable” (Pennisi Aff,, Eﬁe;f C ﬁtl Tﬁ the extem tﬁkt d&‘ﬁendants argus maﬁhey ;

chd not receive preper notice of the éefect frem r;majsnty G§1h€ m&xdenual/pmfmml __

,membersof theﬂondom:mumg o ’;‘ the lemﬁy requlr@s sw&ﬂouee a8 it peﬁams to-

- common: elcments (id. )

Defendants argue that the ¢

‘ “Common Element of the Bmldmg " The Cam&s not pe

construe s elevatur that epens dxreatiy mm 8 e

‘use apartment for whaeh only ﬂ&ﬁ timent
owner has the key,as a eemonalme«nt wcm}d ’é’lur the lme between the common atxé prwa%a

‘ mas of the condmnimum B@th the amhﬁect’s rewrt and ﬂ;m Offering Pla*.n reaﬁirm ﬂm ‘

tis r‘g; ::A

s nature of the Eievamr Thus, the arch m& ‘There w1ll be two m‘tvate (H;yé& Rlde) P
: remdenual elevaters running frem the 25“‘} ﬂ ﬁ% the 26‘*‘ ﬁm semcmg the assucxaw

resrdentx&l units, These elevators are not pubhc aﬁéﬁ&*ﬁl be Wlth the: &ssocmcd

resndenti:a‘;ia units” '(Popxkq&ﬁ.;Ex. l)at 19). Thc Pian defines ?‘Cbmmon Elements” as ,“aﬂ areas | : ; |
of th,e Praperty? other than the Units aﬁ‘nd the eqqu and iwaﬂwién conraméd in@mh ,‘ -
areas” (emphasis added} (Pcnms; Aﬁ‘ Ex. D at 15) Furthm tkw Plan states “Fof acwss te

" ﬂoors 26 and 27 them are two (2} pnvmelevam:s, one nf wtneh w:ll excluszvely ; |

"
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T

of the two (2) duplex units on floors 26 and 27" (Popik Aff,, Ex. C at 24); Accordingly, the

Court determines that the lack-of prior notification by a majority of the board does not preclude

KMKK’s claim .

HVAC Units

The Court dismisses so mfu'éh éf KMKK’s sixth cause of action for breach of contract as
alleges damage to the terrace lighting and @miture during fac‘ade renovation, since plaintiffs
failed to support such claims in their apposition.

Regarding the HVAC units, defendants argpsmat pléintiff’s fail&o allege that any defect

was set forth in the inspection report prior to the cinsin'g of title to the Unit as required under the

Plan (Pennisi Aff,, Ex. C). To the extent that the issue with the HVAC units was a latent defect,

defendants argue that the problem with the units did not oceur un&iifeight months after the
closing and there is no allegation that the problems with the HVAC units were a fesult of
impropet workmanship or a defect ifnartheir design. |

In opposition, Mirbabayeva‘fa‘vgrs metely that she was led to believe that the HVAC units
were to be brand new, but discovered that they were manufacturéd be‘tween'.2006 and 2007.
While nothing in the Plan, the Putbhase Agreement or the-Architect’s Report indicates that the
units were to be supplied in “new” condition, there is an issue of fact as to whether the HVAC
units had sufficient service life remaining ,‘at the time of the .saler-to‘ enable Sponsor to represeﬁt in‘f
good faith that the apartment came supplied §vith such equipment. 'A?:COrdingly, the motion to |
dismiss the balance of the sixth cause of action for Bréach of contract concerning the HVAC units

is denied.

12
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o due care rﬁgardmg the elevators and laék of heat wpply, respecm’*eiy

Plamtxff s second and ‘seventh causes of aah@n for neg}igemce allege mmh of the duty of s

In order to sustain‘a. nagflsx‘gence elaim Wm a dut ,_f“f m, plamuffs must:allege:

“(1) the defendant owed the plamtlff a cogmmbie daty of eare, (2) the dcfendam failed to

- discharge that duty and (3) the plaintiff suffered damage as a pmmmat&mm of such

PO,

failure” (Donohue v Copiague Union Free Sckaoz;p;gr.>,_.6@@2&29; 3124 opt 1978], affd 47 | .
NY24 440 [197)). |

“[A] srm%ple breach of contrax:t is not'to be. swnsxdéwd a tart wﬂess a 1ega1 duty

mdepenéent of the contract itself has h@m violated; Thi tvgaidmymustspnng from

ctreumstances extraneous to, and!not‘ con;stltutmg elcfmﬁﬂm of the coﬁti*&ct alﬂiéﬁgh? it may be

coxmected with and dependem wpon the contrast” (Clark-Fttzpawmk, Inc. v Long b: RR. Co, 7@ “

| NYZd 382, 389.{1987] [mternal citations o:mtml}) “S ly:alleging a duty of duc care dees nat

transform a breach of contract action into a icwclazm (8nar Contr. Cmp v Cfty of New York,
156 AD2d 628, 629 [2d Dept 1.989.]. see; also ;Bd of Mgrs.-of Lore Gandammmmzv Gaetanm g
2012 NY Slip Op 32654[U] {Sup Ct,NY Cotmty Oct. 15,2012)). Becaum plamuﬁ's fall t@ cite

i

 any; duty of care owed by defendants to p intiffs

mdependaent of ﬁw pm-chasc agrwmns and
“oﬁarmg plan, the motion to dxsmiss the secam and seventh. mms of action is gxanted ami m&

causes of action are d;srmssed.

8 .,.; emd a matenal fact i regard to

Plaintiffs allege that dsfendants mwnnf W’

: the nonﬁm@tmnahty of the: elevatqr aﬁé that pimhttﬁ‘s reasonably relied on such v

14 of 17 -




mlsrepresentatmn to their detriment (complamt " 56-57) Plam&s, thercfore, seek: rescisamn
oé? the Agreemenwnd an award of a money judgmmt in the anwum of the fair market-value of k
| the Unit on or abmt February 201 5, plus 1ﬂtemst frdm Apnai 201 5 costs aﬁd atmrneys fees |
(complamt 9 58).
Defendants argue, and plaintiffs do not dispute, that the ;ﬂcguitéble remedy of reseisﬁ;@my‘“ﬂi's
to be invoked only where there is }ack:mg complew and &dequﬁe remedy at’law and wherc the
| smlus quo may be substantially resﬁmeﬂ” (Rudman y Cowles Commumcatzons Inc 30 NY2d 1,
13 [1972)). Whether rescission maggmpr;ate is:a matter of court discretion (rd.-:}.'l Here, as ‘ i
contract damages may be availabié on plaintiﬁ’s; ﬁxsrcausé of action for breach of kccntr&‘cit;fthe EE

rescission claim is dismissed.

“For a complaint to state a cause of actiﬁf} alieging isreach of an implied covenant of good ik
faith and fair dealing, the plaintiff mus£ %,allege facts whiich’ten'd to show that the def@ﬁééiﬁt sought.
. »q,rto“prevent performance of the contract wrto wh&hold its bapeﬁts from the plaintiﬁ’ ’ (Ayént?né ,
Iﬁ}a..Mgt. v Canadian b{zperial Bank of Comtmierce, 265 AD2d 513, 514 (24 Dept 1999)). wxm
‘ *‘a cause of action for breach of implied cavenant of good faith and fair dealing . . . is dupli’cativc :
[ of the facts and damage‘s claim, the cause of action must bz‘dismissedc(’Envgelhard Ci'ofp. v“
Resew'ch Corp., 268 AD2d 358, 358-59 [15t Dept 2000]). “A claim for breach of the unplwd |
covenant of good falth and f&w dealing is duphcatwc ofa breaek of contract cla;m whem it rehes |
on the same facts and seeks identical damages” (Baker v 40 E 80 Apt;éiCorp. ,2012 NY Slip Op
+.32634{U] [Sup Ct, NY County Oct. 10, 20 i'Z],;citingtkAman Hﬁ(diags, Inc. v Canadian Imperial 'f'

 Bank of Commerce, 70 AD3d 423, 426 [1st Dept 2010]).
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Plaintiffs argue that this claim is predicated upon defendants’ promise to deliver a

- habitable unit without safety hazards, consistent with the terms of the Agreement. As the alleged : |
breach of the implied covenant of good faith and fair dealing relies upon the same facts and

' damages as the breach of contract causes of action, it is dismissed as duplicative.

Defendant argues that the fifth and eighth causes of action for breach of implied

* warrantigs have been abrogated under New York law. The Court agrees

In Caceci v Di Canio Censtr: Corp. (72 NY2d 52, 56 [1988]), the Court of Appealsheld

~ that a claim based on breach of implied warranties between a seller’and purchaser of a house
~ “could. . . arise at closing of title when the {s&ﬁ@r] conveyed a houseéi&hich suff@ed from latent
* material-defects.” Months after Caceci was decided, General Business Law article 36-B was

enacted as “a legal reaction to Caceci” (F umarelli v Marsam Dev. Inc., 92 NY2d 298, 303, 305

[1998]). In Fumarelli, the Court of Appeals held that the statutory housing merchant implied

warranty is a full substitute for the common law housing merchent implied warranty (zd)As a

. result, breach of implied warranty claims can be asserted only pursuant to General Business Law

§ 777-b. Plaintiffs therefore may not proceed with the common law breach of warr‘anty" claim

 (see Bradley v 50 Orchard St. ssoc. LLC, 2012 NY SlipOp 30948[U] [Sup Ct, NY County Apr.

©9,2012]; Lorne v 50 Madiison ve., LLC, 2008 NY Shp Op 33453[U) [Sup Ct, NY County Dec.

11, 2008], revd on other grounds 65 AD3d 879 [1st ~Dept.2009]). Accordingly, the ’cause'af o

. action for breach of implied warranties is dismissed.

Accordingly, it is
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'; dlsmlssmg the complaint in its mfety as ”md by individual plalmaﬁ‘ Kristina Mrbabayeva, b
- and, (if) as to the claims pledby«p lamtiﬁ"KM &KK me}’ Trust, to the yextent, of d}smlssmg @ |
the second Wﬂ“gh fifth causewf acm:n, (b) s0 much of tﬁb gixth cause of action as seeks

£ damages for the terrace lighting ent ﬁtrmm and () the seventh and 3‘@“1‘ aauses-of actio of

the complamt, and the motion ;B er tw demﬁd and it i$ furthet

QRDERED that the Clwk of Csu?t sha}l aﬁver and dmmss ﬂ&e complmnt as asserted by
mdmdual plamt:ff Knsnna M“trbabayeva, and the remainder of the acucm shall continue as -
: provxded abave, and it is further | | »
ORDD that the eaptmn of ﬁﬁﬁcmf 3}:1&11 be amended accordingly; and it is fmﬂwr «
ORDERED that movants aredmmd to servc an answer to the zc:omplmnt wathm 20 day
- after servi,c-é of a copy of tlﬁsox%ier with noﬂae of entry; and itis further
ORDERED that. aeun&cl are dxrected to appesr for a status conference in Roem 311, 71
. Thomas Street, on February 22 2017, at 2: Gﬁp.m b

This constitutes the Decision and Oréet of the Court,

Dated:__January 6,2017 =
ENTER:

Ellen M. Coin, AJS.C.
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