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SUPREME COURT OF ]ffe.STATE OF NEW YORK 
COUNTY OF NEW YOAA:,~Mtr 63 

'> ",[ ............ _ ............... --............... ~------t·•-;....~·-·------··--~~---··-··--·~··-·X 
·K.R.IsTlNA MlRBABAYEVA and KM & KK . 
FAMILY TRUST, 

Plaintiffs, 

-agains~ • 

METROTECH LLC 1, CLIPPER EQUITY, LLC, 
RESIDENTIAL MANAG,EMENT GROUP; LLC 
d/b/a DOUGLAS ELLIMt\N ·PB,OPERTY 
MANAGEMENT and~ 7 MBTROTECH 
CONDOMINIUM ASSOCIATION, 

Defendants. 
·----..,·---------·--------------~----·--·-·--·-.,..,~------·---:··---------··--X 
COIN, J.: 

Index No.: 16282512'615 
Sutffn. Date: July 20, 2016 
Motion Sequence No. 002 

In this breach of contract action; defend-:.Wetrotech LLC 1 (Mettotech) and Clipper 

Equity, LLC {Clipper) mdve plll'l'wmtto CPLR"32H '(aJ(l }, (3) and (7) for an order dismissing 

th~ amended verified complaint m its entirety. For the follO'Wing reasons; the motion,ls denied in 
'\' . 

part and granted in part. , 

The complaint alleges·that in 200S, Clipper Md M~ purchased the premises 

located at 365 Bridge Str~t, BrooklY;n. New York (ti. Property) and converted the Property into 

condominium apartments. Plaintiff attoges that Ott~ Bistticer (Bistricer)~ a1)rin,cipal of' 

Cli~r, formed Metrotech to act utile SpQttsor of\dt\t,1PJ.-0petty's:oandominium convn•. 

Clipper and Metroff'ch ot*rate atJtllei~ a~ Bi~!! leadership and conM>l. 

Plaintiff contends that Clippet~trols the Propert)1, citing its listm@ on Clipper;s ~bnto:(Popik. , 

1 
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1n +Ai¥.:; ii\ 

Ill April 2015, pl~tr~ .. ~abay,ev.~··~ a penthouse 
l ,_ -. ·. - ,.,_ ' / " . ' ' t ·'~ ,• 

I' 

~ent, unit 26A, located on·-:~~ 27fh ~of~ ~~,Unit),Jrem .. 
' J. ' ,·' 

~ . l " 't- ' ' \ c, 

··· offering;pian; which ~ribedthe Unit •atlifee;.~, nvo-~m 4uplex.•t of 
• ~ I ~ • • '··. -.~' 

' .; ' . ',~· 

approxitJ1atoly ~;71'$ sq~e··f~t,. ~with·lm«uy ~ties., jti¢luding a private elevator 

which described ~o pri~ate .... residential eie~~ ~~ 25#1floor.~tne26th ftoor 
\ ~ . . . ' . . 

~ ~( . 

In additi&tt,.:before the M~ 24;' 20 l S closin!f4,plaintidf'g40unstl alerted ~etrQtecb~s , 
~ ' -, ·" ' ~ ' 

I . , . . , 

After repeated cµaipl~~ on April 21,.~Ql S, ,..vi Kl~ Clipper's As&i&tat# Ptojeet · 

Manager; respondedthatftl}e ele~~·probtems w~ be~ (id.); Thteo day •. l ... ~ bb 
' . 

also infqnned plaintiff's fumce, Alf.*~'tM,t the el~va~,~pany woula ~om.~ 

diagnose the problem ( i4 ). A strln&rof further el.nail CGmJnunlea.non.evi~e-continutk;l 
' . . 

problems. 

Otl'or about Au~ 2St 2015, -tf-Mirbaba,yeva'tnmsftltte<hhe deed·to the Unit ·tb 
1 

! 

plaintiff KM & ·KX Fami~~Trust{KMKK,) .. KMKK c~y:t>wns the Unit, •Mitbabayeva 

continues to reside there)· KMKK reweived all of the rights and iritete,ts asaoQiate<l:lWith the Uflit • 
. . - . . 

(Popik Aff.,.Ex. H, f 1.~). According to,pl-ft', the lack of a ~tioning elevamr fendered- -
! '"•" ' 

the Unit partially ~ible, ~hg :the Unit's market :v.iue aa1;hn~g it ~ly 

unsellable. Despite protjlises to ~' l;\S of the date-of the opp&sition, fut Elevatat·bad ~t~~ . . . ' ~ 
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42#!2'. '¥· 

succe;3$fully repaired. Mlrbabayeva·toptends that it became·a-~ .. ~ and·dqerous trap, 

.. ~for her pregnant selfiand thin far~her it•wbGm baby. 

In addition~ other problems bepb.:to $\lrfaoe,.iftclading issues with the HVAC units. In 

December 2015, there was no heat, wifll ali sixHVACunits~ltJ:o)(en. Buildittg.staffattomptedto 

fix the HVAC units twice with ilO success. Plaintiff a,ndher husbandµloved to a hotel, as plaintiff'. 

was seven mo~ths pt,egnant at the time and«nild ®t risk getting sick. Further, in Fet;tuary 

2016, plaitttiff purchased) six new repkt.cement HVAC uai!ts ai,;a cost af$ l 9 ,053 .13 (Popik Atf., 

Ex. I). Plaintiffs claim tl:\at the HVAC untta ~~ ~ m the Unit were not new, but dated 

back to 1006 and 2007. · 

Plaintiffs argue ~at defendants con.tively were respomible for the s~nsorship, design; 

construction, marketing, I sale and management of the Property and ·the Unit. Plamti'.tfs relied on 
' 

free ofniatterialodesign ajnd eonstruct4>nmneeis, ~ted~m.~ordanee witli.the.~Ps of. 

a luxury residence. Aceprding 19,Plaintitfs, defolld,ants C0J1®aledthe design and oenstruction 

defects. If plaintiffs knew of these defects, they W()uld nctt have purchased the apartm.ent. 

The purchase ~ement between Metroteeh.and ~eva (the Purch.aseA~emeat) 

provides, "The [Offering] Pbm is boJeby incorpotated in this Agreement with the same i>ree arid 

effect as if set forth at ltagth; : ."(Pennisi Afr., Ex. A, ,3(d) at 4). The Offering Plan states, 

Sponsor ... \Vill correct 01 cause to be corrected patent defects in the 
constrvction ~ design of the Ptoperty ( ... ) .and $0 Units Pl'. in the 
installation or ;operation <>f a:Q.Y Ill~haical ttqU.ipraen.t thetein but o* if{a) 
such patent ~fects ate tlUe to substaniially improper workmanship or : 
material substjintidy and· materially at variance with the archltectutal plans 

3 
J' 
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and specificatioftSQl.,fl.:tn·design.whi•!ift~;,,,·,~; :· Ullits or their 
systems or eqQ.ipm.eat.-ta inoperablc; aml)(b) 0¥•·• $1.y Uu~ 
Sponsor is notifi~oi~··· in thepurchi$et~$1~on Reporti'> 1'e 
completed, da~endi st~·ptk>r'*'> the clos~ottitle to~Purchaser'sJi.11\it~ 
(ii)·as to tlle conimo. Blments, $ptinsor .is.·~ by a ~ority of .... 
resi~entiil/pro&ssjotial memher• oftftt·~·~"~d who· are 
umelaled to S~r Mtithin two inonthJ,ftQmflie;time.ttey are elected at fte 
tir$l11te0tbig ar.q. . ·.. . Wlte?$ (wh\OJ\ wru be .. -i-~imttelyl: 
six (6Jn)Onths·afttr .··. st Cl~l~ If,-,.~~·inthtl Common 
Elcn11ett$ within an.tfnSoldUnit eari~·~~telfttM' sali.HWo·~ 
period bf··occu~y~ofsuchUnlol~Untt. • ~:~ll'U)~ct said:. · 
defect tfterred to mtheJ>~. (a);~:~fteti:~~-~tlty of~. 
i:esl4en~profes&iOt\al'~·Of'hCondmttinium ~ whnare · 
'tlt11'lated to ·Sponsor;wlClh two (-2')~ ·~the closiq Of title to sµtb .. 
. Unsold Unit. · · · 

Spo• will correctior cause to be c~ l~t defects Oba.tis, ®acts· 
wbie}l ate not visuaUy asPe$inabie)iitthe. eo$tmetioa ar design of tM 
·B\iitding ·and ~ ·unjts otml'h'· mstallltion, or o~ratioli.of any mechanical 
equipment lh•inbtt 9.i11J+<if(•lsucb ·bmmt ~ ar~d\ie to substantially 
improp,mwo~p fi~at,,~~iliya.l·~a)Jy atvari$lte 
with the arcltit~plalfl1·~~.tita ~tindeaign wblcll 
renders the Buil~ or the Units , ··· ·thtir $Y~ oroquipm•t 
unsafe or inoperahl.t and{ii) as to the on~' SpoQIOr is 
netified bya majority ~tl1.(1~ ,residelldattptofesliamhtif,,uJbets. pf the 
Coupomibium Boartl ~i~QIVCl~~pousot~one (l)year after 
the Fitst.Clol'ling . . . . 

(Pemishf\ft"~;~O; 0.fferillg.J' •• klO!i). 

. . . 

CollW<>n El~•the\~viduat Limited COllU'flQn ~'' (Penpisi Aff., Ex. Dl. 

Offering.Plan at l5).' 0Genejar~ ElemePt'l• is4'finc,hts 
o.t ' • • 

.. :·,·· 

[* 4]



6 of 17

SJ)M .. ii t. 

one or more <>(.'the ~il .Unit aild Garaget.Jait attd.includes all··C~n 
Elemettts other than the Individual Limited Co~·Etcments and, the 
Residentiall'Ptofessional L~ C0mmon EH:mcm,ts . 

(id. at 16). According to the Oifering Pbm, "[~ tertn:tiidividlJal. Limite41 Common ~ments' 

tneanSJ it!aeneral, the bslconies:8l}d/f)r te~:te'.which tbere:is direct and e~usive ~n 
• <~-

from the interior of::Ceftain·.Residcmtial.Units; •. :4~ in the Purchase. PtiR:schedule.Alld. 
. . - . - ' -~. ,-,_ .·,,_ . . : F' • . ' :;-· ~. · .. 

Exhibit B to the DeclaratiOlf~ (id.) . . The tetut~li~•al LimnectCo$mon . . \ 

Elements" is defined as ~those €<>1l}ftt0n Bletnimts:Whlchere to lte used in comm.on by all· 

owners of the Residential Units and Prafes~~;JJnits eruy and incluties all Bquiplrletit in 5Ueh .. 
' - ; -· ;·i . ~ . "" 

areas or elsewh~w~h enc lo*-or·~e ~ray ttie"ltesidential Units·aµd Professional 

Units" (id. at 16). '~uipmest'':is~1"J'~.~lation~~t, tJ.Xtt.U'es, ~· .; , 

and facilities" {id . . at 15). 

Pursuant to·the Purchase Agteeinclnt, 

Purchaser's payment Qf the Balance and aeoeptance·•f a deed ta the Unit 
shall constitute Pbrc~t's tecognitionda Sponsot.{ias satisfactorily 
perfot!Rled those obliptioos stated ihthel>lan and this Agreement to be 
petfOtJ;nedhy SponSC)l' pliot;to c~ afld; •ss ~seset forth b'Min, 
notte of the ptovis~ t>f tflis ~~'s1-11 sl.lfV'i.W·thf closing 

(PennisiAff,1 Ex. A, ,l(d) at 2). 

PlaintitD eommencedthis action on ~llj 2015, and served an~·­
complaint on March :2; ·2016i(the $1tllplaint), al~·the.folloWing. causes of ac:tion: (ijbte$/Jh '. 

'· '•' 

of contract regardil'lg·lbe Ekrv;it0,t;(Z)'itogU~~ the !toV-.tot; (3) ffiOiiSion nf the !. 

Purchase Agreen,tent; (4) breach Of implied co~ otgood.faith and fair dialing repr:dini .~ 

Elevator; (5) breaeh of:bnpliod wattanU,S ~ithe Elevatot:;(6) brtachDfC~~ 

regarding the HVAC units; (7}negl(lene• ~ng the HVAC units atl4 pro~;~'alldt. 
:>< ·, 
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(8) breach of implied warranties'~ding the HVAC ~tst(PopikAtf., Ex. J). 

By order dateq July 2-0, 2016;, the action was sev~ ari.4idamissed, togetlier will all 

cross-claims, as against defendants Residential Management ori:,~ LLC and The 1 Mctrotech 

Condominium Association only. 

Under CPLR 3211 (a)(l), 0 [aJparty tn4y\xno•~~tdismissing one or more 

causes of action asscmed against him OD:the ground· mat . c •• a •tense is founded-upon 
. ' - 4 ,_ 

documentary evidence." Dismissal based on documeatary evidence is warranted only if the 

evidence submitted utterly refutei the factual alleptions of the ~laint and conclusively ·. 
; ' "'. 

establishes a defense as a matt« oflaw (Qoldman v MetropDlitan Life Ins. Co., 5 NY3d 561, 571 

(2005]; Kopelowitz & Co., Inc, v/dann, 83 AD3d 793 [2d Dept 2011] {citation omitted]). 

"On a motion to dismiss, pufsuantto CPLR 3211 [a]fl], plaintiff is only requir~dteraise 

an issue of fact as to standing. ~ butden is on the defendf.lnt, ~to establish prima facie, that 

plaintiff lacks standing, rather than OJ'.l.'the plainUif «nrfti~tiyely establish its -sWlding in order 

for the motion to be denie~m(Siba Contr.>Cl)rp. v Stattclttc., 2016 WL6139781, •2 [Sup Ct, 

NY County 2016], quotini-dleutsche Bank ftust Co. Ams. v-Yltellas, U:l A.DJd 52 f2d oep 

2015]). 

CPLR 3211 (a) (7), the court must accept the facts as allqed as true. a.ecordthe nonmovin:g patty c 

the benefit of every favorable inference, and determine whether the facts as alleged fit within any :. ·· 

cognizable legal theory (Leon v Martinez, 14NY2d"83,Jl994]). Where the allcga.tions contained' 

in the plcadingsc consist of bart. legal'®nclusions, hbwever, they are not entitled to-such 

6 

.';,'-": 
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, . Stantli~ 

of justiciabitity .Wbic~.¥'ben call~d, must:•~ 4'!Mou-. of any 

litigaticm'' (Cdpf:JJ~v Nussbt1ulf1i 36 . .AQU·116.:Jfa [2a'F>e~·~}:.[eitation omitted and~· .. . ' - ' . -·~ . . 

considetationst that. a person slmulti'be allo._:.ess Jb'tie w~• adjudicate ~merits of a ..•. · 
w\"'.:: •• ,.. • > > 

?> 

particular dispute that sausfi~;~-·~erj~lifyicrit••~ (ill). 

Defelldat\ts ·argue. that·~aye~~>R.ot havt:~ .in this .ntattet ·~she 

~otteiiht.~"to KM~·--··s\ftce~i4,,2GlSjis:·~ely•;indfviduat~ngin tm:t 

·Unit, di:Vc.te4of privity with d--~ s•i~ ·furfltJt.~ts ...... ~· ~ dOU·notf ·· · 

have standing.to maUttain a bl'e-ofcoat.ract e.-.pf-tioo ~n against defendattts., aS it 

was not~~ to the PutJ~ ~ereetn'1\t. : 

Plaintiffs.~ thatti6~c .. se of ~a for' ~1Jf~ ace~ :when plaintiff 
' .. , ' ;;_-·-._ 

. . . - -

Mirbabayeva.owned the unltjid thatMit-cvil~4*naF.s as a resuft.of·'f1le .. ~ . 

Plaintiffs also argue Wt KMKK rnai•tains .• ~ ilnQti the plain terms."f the Trust 

Agreement, Which panted KMKI{ any and,.Ilrights~·With the Unit, including'.. 
,, . '· :··' ' 

litigation nwtors arising ot.¢;.tlf,. Unit's ownel'Jiip,(P.O)JiliAff., Ex. H, § · 1 ~04-at ~) .. 
~~ ; . . . 

. , 
' . ~ 

D.t'ondant~;iu;ttts;'.~ • .-.,pria,1aCie·-.p1ai~M-~ .bft.l.Jao , · 

standing to assert bet cleiriis;'~ from the ~'A~eflt, as::Sbe ass1gtled.kftts~ Utl~ 
c 

and in~ in the Unit to the -{etainipg;aGrights;'flt,.o~, plaintitf MirbabaycvtHuJ ' 

presented.ooissue pffact ta~to'M1•1ll'bo~ m;tlisaciit>n;t'hetefqte.~ 

7 
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alone i.8· standing. The fact that,KMKK was not a signatory to the putchase agreement is · 

t•vant. Defendants fail to support wilh legal a\lthority their ar«ument that the trat\Sfe.r .of 

ownership ofthe Unit could not be ~ed by a ooncwtellt ampment O'fatl rights under 

the Purchase.Agreement. 

Brea¥b .Qf Qmtr:act ,. -!Jtll) IQJJl. Sixti.C.,u wAs;:tip(J 

Plam~sassert that defendants~aDepd t)lilme to repair the private eleva.tortotl$titu~ a 

breach of the Purchase Agreement:(first cause af aetion). ln addition, they claim that one year 

after the closing, six HVAC. ~ts.•~ no lollger fimctioning and had to be replacedi and that.··· 

.Plaintiffs' lighting fi7'tutes ._.Q{fitmiture l~'On ~tetraeewere damaged dtlring ~e 

restoration work (sixth taUSC;Of action). 

The etsential elements for pleading tu~aqse,~f action for bPo&ch ofcontract are ~e 

existence of a. contrac~ plaintiff's perfarmance pUrsuant ta the c(1~t, defenuant's ~h.ofth\'{ 

Networks, Inc., 84AD3d122, 12~<:{2d Dept 2011]; Fwta v Futia,116 AD2d ~94, .:695.· {2d Dept : 

1986]). 

Alter Ego LiabilitY 

Defendafits argue thtt:t jhe only ·defendant who ~.a.f*rt'Y to· the Purchase A~iit · 

with Mirbabayeva is the sp()m&Or·defendant ~,and a$ Clipper is not a pa.11Y· to the 

Purchase Agreement, the fit$;~ ofaetion SI •nst.it should l'xfdismissed. Pli.litiffs admit 

that Clipper was not a party. to the PUl'Ollase Agteement, but~ that Metrotech is merely a 

shell corporation acting as. '*111 alter ego of€~. Pleinlit& •8ert that it was Clipper that 

origim.dly ~hased the hlit~ for conversion, but ~j• was 'banned ft'$·d.eVe~ing. , , . · 

a 
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• i. 

condtnt'nbiums/cooperatives from lift until 20()9, David Bisttitei',·an alleged principal of~tb 

etjities, fonned Metrotech as a n~Dal sponsor. 1 
I . 

"As a generatnile, the law treats corporations as .having an existence ~ an<t· distinct 

from that of their Sbal'tholders an'4~uentl)'. wilttl(Jt impoaeliability upott.shatoboldersfor 

the acts1'.>fthe corporation" (Bill; v Consol. Machine T6ai£orp., 51NY2d152, 163 [1~30], 

citing Port Chester Elec. Const. v Atlas; 40 NY2d 652, 65611976}). However, in rare 

circumstances, a "[ n ]on-party to a conttact may be hold liable tinder the contract if the plaintiff is , 

. able to show that the non .. party is the alter ego 9fa con~·P*'lY~' (28 NY Prac. Contract 

Law§ 18:6 (2015], citingDonaldllean & Sons. Inc. vXonlteltSys: Corp., 656 F Supp 2d 314 

[ND NY 2009]). For one corporltionto be considered an alter.t8'.H)f another, ~e must be 

present such level of domination that the.sub~ entity~ as an instrumentalify or i•Utld. 

to concealtbe true identity of the prjncipal (cf C<M/lng~ v M. F abrikant & Sons, 216 ADld 111, · 

112 [1st Pept 1995Hcitation 01.tUttedl [principle em.mciate~$b.mtgh alter ego l.ll>t fownd~·; see · 

also Holme v Global Minerals and Meta/1C9.rp., 63 AD3d 417, 41B [lit Dept 20091 {denying 

motion to dismiss claim of alter ego liabilityJipinst successor ool'pOiation based.Qn theory of de 

facto merger]; United Mizrahi Banle·Ltd. v Sullivan, 2000WL 1678040 fSDNY 2000] 

[employing theory of <"equitable ownership".'8 undedyitltgaltor c=:go liability]) . 

The alle.gations levied against.Clipper.for purposes of tis motions to distnis$ are 

1 While qeitller the original nor the a.n"1de4 .~ .eootains any allegations of alter egoliabili(,yagainst . 
Clipper, tlte allegatidns fu Mitbabayeva"s ~ihn~& ~i®red in determining this mmiort~ a. fl*'nttevaot test 
on a motion to dismiss for failure .to state a~- .of action.is ~~ p~ent of a pleading has -~~.~- . f 
. whether he has stated trne in the pleadinar(see .leon, 84 N\12d at &8, citing Gugge~mer v Gini~ 43 NY~ · 
268, 275 [1977]). 

[* 9]
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; 
l 
1· 

·"· 
Jtlie Merger DoeMmr 
.;/~ 
-~ 

i .. ·.. .. .· . ·: . . .· . . . .. 

Next, def~ts.-gue tbf.~.tl:a~iter doctriftP)n"•.~~state ~-~a· 
' - ',i:1{:(", 

~z;;. 'deod is·(i~vcwd,the ~sJJf the dcW·•afl·:·~V:e'~.pw¢hsser. is~Jrom · 
·,r_ ' , . ' '·. ' ' ' !- ' ' • ~ <i •· ' -. .; '"' ' . c;'' • 

.contraey (TIA.A -GJOllal Invs., LLC v·~ Astarl(I Si/;; Uf.:1 127 J\J)~·l7S [l stDept 2015)). 
J - ,' \:.; ;: • ,· :,, ;',' 

·; 

· r~ ·omitte4];#e ais~~fr>lsky-v 145 H.St.A.NS~,.~.P,·;t3.9~Jd.'.04,·435 (}$t.DepiJ&l6]J 

· · Cer~v Burstein, ~AD3d 126~ J!~~ (atd)ept·2010H]~t.ofparties ~a~d' 
.. . ' "·,_·,, 

intentibt ¢<jBtmotual'.~ligation -~i¥e cf~J). \Vhije ~~t argues that it was only 

after -'&rc•·~ment wal-uted,tfttf;Wibabayev~~'-e elev.V·~·not • 
: ' ' . '. . :_:. ., __ . .-- __ , .. 

workin{i"'-e .is .evidence thatt.ra!l<p,atttes·w.t;~~1·on·¢0tr•ms·the. elevat()r i-.e.t*;f-0re. 

ancl~tthe.-deed·wastransf~,asevidenoed·b!M~~emaib.(PopilcAfl.,&G). 
'. ':;;'_.. .... -

. . 

"nothj~ her•in $h,lllt'elieve SpOnsor ofitS<'J~ti$lll·•·•:toJ1h;in,••.sectiott ot:•Plan 

enti~ ·'1'ilbts andiOblijJa'tiol\$ of the Spond1~,(ttaiagraph S:::dthe Plan), concludin1 witlUMe 
; •· '· • <. .:. ' • >,~ ' . ' 

~tem~t ~· ''[t}his pata.gi:llPlt:""1 .-rlv~~ing pf title'' ~o~ilc Aff~ Ex.~,,F at 16). 

Thus, ihe·1*!tg• do¢ttjne does rtriJJ'Ml• ~'s clai~fJ!~, 1)9 AD"3d at 4~S) . 

... 10. 
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. .Requisite NotiftcaJk:m 

. Under the Planat~agrapl(.j~.4he Spo~it rospo-1&1f:~"0e9rtect or cause to be 

· cOtrected latent defect&· (that is, -tf wbifl are ~ri~Y:·UC.~le) in the eonstrUe*>n 

or design of the Building and the Units or in ttfi ~OlH~,...,-.bmon of any mechaical 

equipment therein but.gulY if(a) stldl la.tellt ~ attdaelO i~r worktrianshiD.) .. 01:a 
'." <" 

defect in design which render.s the Dmlttiug~·-Umts ... ot.tb.eit systems or·equip~ . 

unsafe or inoperable" (Pennisi Aff., E~. Cat l~' To the ex .. ' bi •n&Jnts argw tbit.'1iey .. . 

did not receive proper n~ice ofthe defect ~ft:-jority ,of1he *idential/prof~t 

members afthe Condo1*tinium~~ the Pl~i'mty.requiros ~:il,otiee asit pe ... JO 

· common elements (id.). 

Defendants argue that the elevatoti·~-~~~·Wntiffs' ~twas,.~· : . 
' '~.·'"' - ' !· ' 

construe •elevator thatopens,dir"dly inUJ.:a~useaparlment, for which oti!Y1tat~nt ·• 

own~r hasthe key, as a common•l•ent wouki'\J1ur ~line betWeen the common atJ4 priv* 
. . - _,_ -·· 

residential elevators·l"UJUling from tlte~Sth ri~:ij~26th flow servicing the UIOCm •. : 

residentia!lltlits. These el~ators are not publi" aiJd.•Wiil'be ~with the associ~ · 

residential unit$" (PopikAil,·Ex. 0;:• IO). Th~ Plan def'mes "Common Ele~ts" as."aU aieas 

' 
of the Property· ot~r than the Units altti the equipmenl and in:#(allption conlaini!d tn flleh 

areas'' (emphasis added} (Pennisi Aft~ '.Ex.· D ai, 15); F111'tb.cr; U. Plan states; '~For access to 

tloots 26 8${27,thero ~two (l)pri-:elev.wts,one &fwl:iidi Will exclusively,'.·~~ 

11 

[* 11]



13 of 17

of the two.(2) duplex units on floors 2~ and 27" (PopikAff., Ex.Cat 24). Accordingly, the 

Court determines that the lack df prior notification by a majority of the board docs not preclude 

KMKK's claim . 

HVAC Units 

The Court dismisses so much of KMKK 's sixth cause of action for breach of contract as 

alleges damage to the terrace lighting imd furniture during facade renovation, since plaintiffs 

failed to support such claims in their opposition. 

Regardingthe HVAC units,-defendants-atgp.e>that plaintiffs faiUo allege that any defect 

was set forth in the inspection report prior to the· closing of title to the Unit as requirec;l under .the 

Plan (Pennisi Aff., Ex. C). To the e~t that the issue with the HVAC units was a latent defect, 

defendants argue that the problem with the units did not o~cur until eight months after the 

closing and there is no allegation that the problems with the HVJ;\C uaits were a result of 
' 

impropet workmanship or a defect in their design. 

In opposition, Mirbabayeva avers metely Uiat she was led to believe that the HVAC units 

were to be brand new, but discovered that they were manufactured between 2006 and 2007. 

While nothing in the Plan, the Purchase Agreement or the Architect's Report indicates that the 

units were to be supplied in "new" condition, there is an issue of fact as to whether the HVAC 

units had sufficient service life remaining at the time of the sale to enable Sponsor to represent in 

good faith that the apartment c~ supplied with such. equipment. Accordingly, the motion ta 

dismiss the balance of the sixth cause of action for 1'reach of contract concerning the HV AC units 

is denied. 
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tiuli.1tmce -Secon4,.§111d Sel!$(flh Cawu q[Ac£ioa 
, I ' . . 

< < 

Plaintiff's second and-seventh causes of aetion for n~glige•e allege ~h C)fthe duty of: i. 
~ f·' 

In order to sustaina~igence claim ~on a ~bf ~j plaintiffs musMillege: 
' · .. \ "'~· - ,_ . 

·' 

"(l) the defendant owed the plaintiff, a C9~·d\lty of care, (2) the dcfendantfaUed to 

discharge that duty and (3) the plaintiff suffered dlage as a pre~tc,..ult of such 

failure'' (Donohue v Coptague.IJ:l)ion Free School./JiBt.·, f4,AD2d'29j 32 [2d De)lt: 1978], affd 41 

NY2d 440 [19,79]). 

"[A] sitilPle"breach of contract is notto b\\tconsi~,ai()rt unless alepi duty 

indepe.mkm.t of the contract itself has ·&mi vietated, ~ltgal''dt:ay m~spring frorn 

cireumstances extraneous to, and notconstitutiJll el~of the contract, althotagh it may~·· 

connected with and dependent upon the cootraat" ( Clarlc-FitJpatriok, Inc. v Ld'n(lli P..R{ C-0.1, 1fJ 

'< 

' . 
NY2d 382, 389 [1987] [internal citations omitW<IJ)., ~~ildleging a duty of~ eare does not;~ , · 

transform a breach of contraGt aetion into a t~tlab" (Briar C<1ntr. Qqr,p. v City ofNe.w' York, 

1$'6 AD2d 628, 629 [2d Dept 1939]; see also Md. of }4gr$. of Lore Olndomini~ v Gitetmw, 

2012 NY Slip Op 32654[U] [Sup Ct, NY CoW\ty;Oct. 15, 2012]). Beca~plaift~,fail tGeite 

any:duty ofc;are owed by defendants to,p~inde~nt of• purchase~ and 

offering plan, the motion to dismiss the second and sevetnh caus.s Qf aotiaa is granted and~Ai<l ' 

causes of action are dismissed. 

B14cis,sifgl Q.t<;omract-Thh:Jl.""3e·al4man 

'Plaintiffs allege that defendaat:Jitltenfi~,~e1*d a material fact in-regard to 

the-onf'tu:l4tionality of th~J~levatQt~ that ~ffs reesonably relied 011 such 
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misrepresentation to their detriment (complaint, ft 56-57). Plaintiffs, therefore, seek resci~ion 

''' 
the Unit on or allout February 2015, plus iitteratfr<Sm Aprit 201 S, costs and att<>meys' fees 

(co111plaint ~ 58). 

Defendants· a.rgue, and plaintiffs do not disptlte, that the equitable remedy of reseisllittn "is 

to be invoked only w;bere there is faekin.g.complet4tMd ~-e retnedy aHaw and where the 

status quo may be substantially r~" (Rudman/I Cowles Communication£, Inc., 30 NY2d 1, 

l3 fl 972]). Whether rescission is apptopr)ate is·a matter of court discretion (id;;}. Here, as 

contract damages may be available on plaintiffs' fust cause of action for breitch of contract; the 

rescission claim is dismissed. 

"For a complaint to state a cause of action alleging breach of an implied. covenant of good: \.. '. 

faith and fair dealing, the plaintiff must allege faots which tend to show that the defetl4attt sought. 
' ' 

to prevent performance of the contract or to wfthhold,its benefits fr6m the plaintiif' (Av6nline 

Jnv.. Mgt. v Canadian Imperial Bank of Co#lflltetce, 265 AD2d 513; S 14 [2d Dept 1999]). ~ 

a ~ause ofaction for breach of implied co~t of good faith and fair dealing . . . is duplM;mtive 

of the facts a.mt damages claim, the cause of actiotUJiust be dismissed (Engelhard Corp. v 

Research Corp., 268 AD2d 3S8, 358-59 [1st Dtpt 2000]). "A claim for breach of the implied 

covenant of good faith and,._ dealing .is duplicative of a breacti·ofcontract claim wbefc it rClies 

on the same facts and seeks identical dama,es" (Bater v 40 E. 80 ApJJCorp., 2012 NY Slip Op 

···3Z634{U] (Sup Ct, NY County Oct. IO, 20l2J,..citing.Amcan Holdings, .Inc. v Canadian 1'1npetial 

&mk of Commerce, 10 AD3d 423, 426 tlst~ 2010]). 
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Plaintiffs argue that.(his claim is preclicated upon defendants' promise to deliver a 

habitable unit without safety ~s, consistent with the tenns of the Agreement. As the alleged 

breach of the implied cQVenant of good faith and fair dealing relies upon the same facts and 

damages as the breach of contract causes ofaction,:it is dimissed as duplicative. 

Defendant argues that the fifth and eighth causes of action for breach of implied 

warranti• have been abrogated under New York law. The Court agrees. 

In Caceci v Di Canio CIJliStr. Corp. (72 NY2d 52, 56 [1988]), the Court of Appeals held 

that a claim based on breach of implied warranties between a seller ;and. purchaser of a house 

"could ... arise at closing of title when the [ ~] conveyed a hou~iwhich suffered from latent 

material d¢fects." Months after Caceci was detided, General Business Law article 36-B was 

enacted as "a legal reaction to Caceci" (Furnarelli v Marsam Dev. Inc., 92 NY2d 298, 363, 305 

[1998]). In Fumarel/i, the Court of Appeals held that tac stMUtory housing merchant implied 

warranty is a full substitute· for the common law housing merchant implied warranty (id,.)• ;:As a 

result, breach of implied warranty claims C$1 be asserted only pursuant to General Business Uw 

§ 777·h. Plaintiffs therefore may not proceed with the common law breach of warranty claim 

(see Bradleyv 50 Orchard St. Assoc. LLC, 2012 NY,Slip;Op 30948[UJ [Sup Ct, NY County Apr. 

9, 2012); Lorne v 50 Madison:.4.ve., LLC, 2008 NY Slip Op 33453[0'} [Sup Ct, NY County Dec. 

11, 2008), revd on other grounds 65 AD3d 879 [1st Dept 2009]). Accordingly, the cause' of 

action for breach of implied warranties is dismissed. 

Accotdingly, it is 
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$,ilk-.. ' 

ORDERED that tke 'ttldthm of def~ts Clipper Bquity,,LLC •aad ~ LLC l to 

1 dismiss:le complaint pursuant to,<;PLR 3111 (a) (1), (3) and ('7) is granted;(i) to tho extent of 

dismissing the complaint in its dtirety as asserted by i11dividual plaintiff Kristina Mirbabayeva, 

and, (ii) as to the claims pled trfp~titfKM &:E< F~ly Tttl$t, to the ·extent of dismissing (a) 

the second through fifth causeliof actinn, (b) So rnueh of~ ~th cause of action as seeks , 

the complaint, and the motiotr~~iao d.om..i; ,add it i1; furthet· ' 

ORDERED that the Ctwkof Gourt.$hall.ver at1i ttismiss the complaint as asserted1iby 

individual plaintiff Kristina· M'trbibtyeva,..IQ\d the remaindet of the action shall continue as · 

provided above; and it is further 

ORD~D that the'caption of~<aetioulhall be' amended accordingly; and··it is filnhw 

ORDERED thatmovants ate ditected to lerve an answer to the complaint witldn 2Gdayi·t 

after service of a copy of thi$ ot*t with ootiee of entry; and ttds further 

ORDERED that .. c~l .are directed to appear for a status conference in Room 311, 71 

Thomas Sveot, on Februmy 2·2'~ ZOl 7~ It 2~0ilp.m. 

This constitutes the Decision and ONet bf the Court. 

Dated: JanUAtY 6. 2017 
ENTEil: 

~ 
Ellen M.{'!oin, A.J.S;C. 
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