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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: IAS PART 42

_________________________________________ X
PAIK CONSTRUCTION, INC.
Plaintiff . DECISION AND ORDER"' 5¢w
v O
: Index No. 653046/14° -
PORVEN REAL ESTATE, INC. L R
Defendant. - MOtioh:Seq.-OO2
________________________________________ —X

NANCY M. BANNON, J.:

i. iNTRODUCTION
In this action to recover damages for breach df contract,
the plaintiff moves for éummary judgment on the complaint and
dismissing the defendants’ counterclaims. The.defendant opposes.

the motion. The motion is granted to.thé-extentvthat'the

plaintiff is awarded summary judgment on the issue of liability ,‘a1‘ 

on the second cause of action and dismissing the Cpunterclaims,;

and the motion is otherwise denied.

II. BACKGROUND

The defendant landowner entered into a céntract (the

construction contract) with the plaintiff, puréuaht-to which thellii,ﬂg

plaintiff agreed to act as general contractor in connection with'ﬁl
a construction project in Manhattan in consideration of the sum- {; 
of $17,942,760.54. The construction contract pfoVided that the :
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2 of 14




defendant could terminate the contract for its own convenience,  f;,€5¥’5
but that if it did, it would be obligated to pay the plaintiff,:'
as liquidated damages, overhead and profit-on.thefbontractual

work not yet executed, payment for the work‘actuéliy executed, |

and the costs incurred by the plaintiff by reason of such

termination. It is undisputed that the defendant gave notice to} ?f
the plaintiff that it was terminating the construction contract:é;if”
on the basis of its own convenience.

After the plaintiff informed the defendant that it would bev f
seeking to enforce the defendant’s express obligation.to pay
liquidated damages under the construction contract, which ;,qlvf-;?
allegedly totaled more than $1 million; the parties entered intofigs :
what they characterized as a termination agreement; which  :‘f' ’€§ 

acknowledged that the termination notice was baééd on the

]

defendant’s convenience. The termination agreement provided that;f;f*f;§j
the plaintiff would complete the foundation work, continue to

provide general contracting work with respect thereto, and

requisition and be paid for such work in accordance with both th¢k  -”
construction contract and other additional terms. = The
termination agreement provided that the defendant would
immediately assume “all responéibilities for ény'remaining
obligations” that the plaintiff assumed under‘the'both the
construction contract and “subagreements,” definea as thé

“various agreements with subcontractors, vendors and suppliers . -
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for the work, labor and installation” of the projeét. The
defendant also égreed “to settle any Subcontractor termination
costs or claims.” The plaintiff agreed, within one week of |
execution of the termination agreement, to_pfovidevdocumentation.
with respect to the subagreements to Faithful + Gould (F&G), a
professional construction consultant retained as the defendant;slv\iw
agent to conduct a due diligence review of therproject.; The |

defendant agreed to pay the plaintiff the sum of;$500,0001 along;ﬁ

with one outstanding requisition, and make payméﬁt on an ongoing f
basis for the completion of the foundation work, plus éertain

cost overruns not captured in the initial paymént applications

for payment. The termination agreement also provided that, “[i]ﬁi
consideration of and upon the full compliance by the [dgfendant]wi
of the aforesaid terms and conditions sét forth in this
Termination Agreement, [the plaintiff] agrees to execute a lien
waiver and release in the form set forth as Exﬁibit B attached  _
hereto.”

The plaintiff commenced the instant action to recover

damages for breach of. contract. The firstvcauée{of action
alleges that the defendant breached the terminétioh agreement,by;
wrongfully withholding the sum of $68,311.56 that'was dﬁeland “
owing under that agreement. The second cauSeiofraction alleges ?
that, sincé the termination agreement was an eXééutbry accord -

within the meaning of the General Obligations Law that remaihéd,;j;ﬂ
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‘unsatlsfled by v1rtue of the defendant’ s w1thhold1ng of the

‘fperformance of and payment'on a sub—subcontracttbetween"its

_prov1s1on of a llen walver executed by Sampogna constltuted a

amounts due thereunder, the plalntlff was alternatlvely entltled
to recover the sum of $446 950 32 for breach of the underlylng
constructlon contract The third cause of actlon seeks an award
of an attorney’s fee.under the terminationjagreeﬁent. fhé
defendant answered'the'conplaint, denying'ailfsubstantiue
allegations of wrongdoing; and asserted twobcounterclaims,
alleging breach of the termination agreenent and.negllgent
mlsrepresentatlon.v Spec1f1cally, the defendant asserted that the;'f'v

plaintiff did not. prov1de F&G with. documentatlon concernlng the:

subcontractor N.'Sampognau&FSon Corp. (Sampoona);andv
sub—subcontractorvMetal Eartners Rebar LLC'(M§R5f*as’purportedly
requiredvhy the termination agreement, and that the plalntlff S.
negllgentrm;srepresentatlon by the plalntlff. !
.The piaintiff now_movesvfor summary,juddmentdon.thev
complaint and.dismissing'the counterclaims. In support of 1ts“i“
motion, it%submits thé ?ieadings, an’ aff1dav1t of 1ts prlnclpai;
explaining‘inddetarlvthedcourse,of its relatronshiplwithvthe,
defendant, the cOnstruCtion contract, the terminatron'agreement“
the documentatlon 1t prov1ded to the defendant.pursuant to the.
termlnatlon adreement requ;31tlons, copies oft}etters and e*mar

Sy

correspondenCer and»an attorney's affirmation. ' In opposition,”
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the defendant submits the affidavit of F&G’s prpject manager
Leonrard Barone, an attorney’s affirmation, a cbpy'of an e-mail -
exchange between counsel for the parties, and a memorandum of

law. The plaintiff submits an attorney’s affirméﬁibn in reply.

IITI. DISCUSSION

A. SUMMARY JUDGMENT ON THE COMPLAINT

The plaintiff established its prima faciéréAtitlemeﬁt to
judgment as a matter of law on the second causé Of_action, which 
seeks to enforce the underlying construction'gdﬁtract, by
demonstrating that the termination agreement was.an executory

accord, it performed all of its obligationsvthereQHder, and the._”

defendant failed to satisfy the accord by wrongfully,withholding“ § ' T

the sum of $68,311.56 that was due and owing to'tﬁé‘plaintiff
thereunder. . |

An executory accord is “an agreement emboayéng a promise
express or implied to accept at some future_timeja stipulated  ; &;J:‘
performance in satisfaction or discharge in whole or in part of':: ”
any . . . contract [or] obligation . . ., andvaféfqmise express 
or implied to render such performance in satiéfac£ioh or in
discharge of such céntract [or] obligation.” Genééal Obligationéffvb;;jﬁ
Law § 15-501(1). As long as the agreement isviﬂiinting, an . |

executory accord remains effective as the basis of an action evenjifff'
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where, as here, satisfaction of the accord is to occur subsequent

to the making of the accord. See General Obligations Law §

15-501(2). “If an executory accord is not»perfofmed'aCCOrding tof

its terms by one party, the other party shall BéféhtitlegveitheiA
to assert his for her] rights under the . . . contract [or]
obligation . . . which is the subject of the accord, or to assert -

his [or her] right under the accord.” General Obligations Law §']f

15-501(3); see American Bank & Trust Co. v Koplik, 87.AD2d 351, °

355 (1%t Dept. 1982). “‘Generally, it is assumed that one does

o

not surrender an existing obligation for a promise to perform in .-

the future.’” Id., quoting Goldbard v Empire Staté'Mut.vLife Ins;;yéf;]-

Co., 5 AD2d 230, 236 (1°° Dept 1958).

Where an obligor satisfies its obligations under an accord,ft'{ft k?”ti

ot

further legal recourse by the obligee is barred by.the doctrine‘iigffj“ﬁiﬁ

of accord and satisfaction.

“An accord and satisfaction, as its name .implies, has two - - -
components. An accord is an agreement that a stipulated S
performance will be accepted, in the future, in lieu of an oo
existing claim. Execution of the agreement is a ' S
satisfaction. The distinctive feature of ‘an accord and
satisfaction is that the obligee does not intend to
discharge the existing claim merely upon the making of the
accord; what is bargained for is the performance, or '
satisfaction. If the satisfaction is not tendered, the
obligee may sue under the original claim or for breach of
the accord.” Denburg v Parker Chapin Flattau & Klimpl, 82
NY2d 375, 383 (1993). R U

The plaintiff demonstrated that, inasmuch as theﬂterminatioQ i‘_¢

agreement obligated it to execute a lien waiver and release oni?jﬁﬁ; 
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“upon the full compliance by'the [défendant]iqf tﬁé:. .v.‘terméj
and conditions set forth_invthis <. Agréemént}é.the | :
termination -agreement was an executory acéord,iéihéé tﬁat
provision embodies the parties’ intent, WhichugéﬁéfﬁSvthe \,‘i

determination of whether an executory accord was intended. - See”

American Bank & Trust”Co..V'Koplik, supfa. Tﬁéisamé lahguage_. 
establishes that the terﬁination agreement wésipét_a subStituggd;
agreement,.a Superéeding agreement, or a novagiéhbﬁarring
enforcement of the underlyingvconstfuctién cQﬂ{%ééﬁvinwthe evéht

that the defendant failed to satisfy its obliéaﬁiéns under the”

termination agreement. See Denburg v Parker'éhébin Flattau &

Klimpl, supra; Board of Mgrs. of Alexandria Condbminium v

Broadway/72nd Assocs., 285 AD2d 422, 424 (1“iDépt;u2001);

American Bank & Trust Co. v Koplik, supra. Ihdeed,ithe_indiéiaf

of the creation of:a_substituted agreement'(see—qénerallVIchkoff

v Searle Holdings, Inc., 2013iwL 2143771 [SUpwétg N.Y. County
2013], affd 111 AD3d 546 [1% Dept. 2013]) are absent here, as
there ié‘neither a provision for the release ééighéipéities i
immediétely upoﬁ execuﬁion of the termination égrééemeht, nor é
merger Clause extinguishing ail prior.agfeeménﬁéaséiés,tb:rendér
the new agreement as the sole agreement betwéé£ £5e pértiés. |

The'pléintiff established, prima facie,ifhét'thé}aefendaht
failed to satisfy the accord by paying all'amoﬁntévdﬁev ;

thereunder. The plaintiff demonstrated that the defendant
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improperly withheld_fhe sum of $19,215.00 for allegedly deficient”fi"

work of one of the plaintiff’s subcontractors’thaﬁfwas undértakég'f{vfﬁ
prior to the execution of the termination agreement by showing f
that the terminatibn_agreement obligated the déféndant to assuéé,ftflff
all responsibilitieSvthat.the plaintiff had pré%ibusly assumed;;;;*
under the construction contract and any subaéreéﬁéhts. It o
further demonstrated that the defendant impropefly_@ithheld the%ﬁfﬁF
sum of $29,186.56 that was claimed by MPR, since ;he plaintiff‘ 
made a showing that it obligated itself neither to the defendantfi:
nor MPR for that amount, and that the only entities who could 5éj; i7
held statutorily or contractually obligatéd to MPR'were the .., 
defendant itself and Sampogna, respectively. §g§7Lien Law § 3;:fff”

Undexrhill Constr. Corp. v. New York Tel. Co.,v56 AD2d 760, 760

(1% Dept. 1977). 1In addition, the plaintiff,_by‘showing.that

there was no contractual or equitable basis.fdrvthé defendant’é}ﬁ
withholding of $20,000.00 in order to pay itself”for legal feesfﬁf;?

that the defendant allegedly incurred, demonstrated that the

defendant was not entitled to unilaterally withhdld‘that sum er@f[f’V

the plaintiff.
'In opposition to the plaintiff’s showing, the defendant ' .
failed to raise a triable issue of fact. The affidavit of F&Gfs'

project manager, in which he alleges that the plaintifffs

foundation work prior to the execution of the fefﬁination

agreement was deficient, is insufficient to rebﬁt'the defendant’:s

BPURTE
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written concession and the acknowledgment in the termination

agreement that it sought.to terminate the construction contract

on the basis of convenience, rather than céQSe. Thus, it failed;;-f-dAﬂ{
to raise a triable issue of fact as to whether the plaintiff is .

barred from enforcing the constructionvcontract bnithat grbund;fﬂ,”ﬂ,:

Nor do the defendant’s subMissions raise a triablé issue of fact

as to whether the execution of the termination agreement created -1 . .

a superseding agreement, substituted agreement, or novation,

sl

since they point to no contrary evidence of the .parties’ intent.

In addition, its submissions are insufficient to raise a triable- -

issue of fact as to whether its withholding of mohey claimed by'-f;ff'

the plaintiff was consistent with its obligations under the

termination agreement and, thus, whether it satisfied the accordlfﬂj;:
reflected in that agreement. The defendant’s allegation that the='g”f
plaintiff breached the termination agreement by failing to timelyffi_-””

provide documentation concerning MPR is belied by the e-mail sent

by F&G’s . lead project manager to the plaiﬁ£iff‘s érincipal,
conceding that the plaintiff had “fully complied wifh oWnershipé}
[sic] requests.” 1In any évent, the terms af ﬁheﬂﬁermination
agreement itself only leigated the plainﬁiff ﬁo_bxovide

documentation with respect to subfagreements, aé_défined thereiﬁ?f,

and not to agreements between its subcontractors and

sub-subcontractors with whom it did not directly contract and '”5

over whom it had no authority.
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Since the plaintiff elected to enforce its rights under thé: 51Jﬁ

underlying construction cohtract, it has elected to forego

enforcement of the termination agreement itself. . See Plant City.

Steel Corp. v National Mach. Exch., 23 NYZ2d 472, 477 (1969);

American Bank & Trust Co.vv Koplik, supra.v-Cthédﬁently,_there;ﬁ
is no basis for an award of summary judgment én tﬁé first causé_f
of action.

The award of an attorney’s fee, as sought'in;the third céuSéfﬂQﬂ]

of action, must await the trial on the issue of damages.

B. SUMMARY JUDGMENT ON THE DEFENDANT’S COUNTERCLAIMS'

For the same reasons.as apply to the branch’qf ﬁhe
plaintiff’s motion addressing the second Cause'of éction, the
plaintiff established its entitlement to judgment as a matter in?jﬂ:g.'
law dismissing the first counterclaim, which aliéges that the
plaintiff breach the termination agreement by faiiing to prdvideﬁgg:”
all required documentation, and the defendants failed to raise $  3}'- B
triable issue of fact in opposition to that'showing;v

The plaintiff also established its prima facié.entitlement:fi‘
to judgment as a matter of law dismissing.the seéond
counterclaim, which alleges that its provision, tb f&G, of a
waiver of lien executed by Sampogna hegligently misrepresented -
that Sampbgna satisfied all obligations to sub¥$ubc0ntractors,.“@f-

including MPR, despite the fact that Sampogna-still”owed'MPR

under a sub-subcontract.

10
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[counterclaim] plalntlff to demonstrate (l) the ex1stence of a =

and (3) reasonable rellance on the 1nformatlon IFJJ;Aépt
Acquisltion.Corpl v.Stavitsky, 8 NY3d 144,.148 (2007) _The'

" plaintiff demonstrated, prima facie, that it.pronded,thef?'"

‘were instead“madefby Sampogna, (b) it had no duty to 1nvest1gate

(¢c) the defendant had no basrs for relylng on the plalntlff as td

pr1v1ty w1th MPR it’eStablished prima facie; that Sampogna s'

YA claim for'negligent misrepresentationvrequires-the

special or pr1v1ty llke relatlonshlp 1mp051ng a duty on the

[counterclalm] defendant to 1mpart correct 1nformatlon to the

[counterclaim].plaintiff;-(Z) that the information’was incorreCt:

defendant WlthASampogna’sjwaiver of lien_SQIelyftoyeStablrsh_tha'
it owedfnopoutstandlnd"obligation to Sampogna[;not'that Sampogna
owed ho outstandlng_obligation to MPR. In anybeyenty the
plaintiff further" -;s'how_ed;t_hat (a) it did notmakethe

representations.set forth in Sampogna’s'waivervof lien,'whiCh'
whether MPR’S 1nv01ces ‘to Sampogna remalned due and payable, and
the verac1ty of representatlons made by Sampogna 1n connectlonr
with MPR

MoreoVer, sinCewthe'plaintiff showed,thatfltbwas not 'in

walver of lien precludes MPR from assertlng a llen agalnst thef

defendant  in the»flrst lnstance (see Peri Formwork SVs 5Inc. v

Lumbermens Mut;icaed-Co., 112 AD3d 171, 176;177 [2nd Dept. 2013l

and( thus, even if Sampogna s statement in. the walver of lien.

11

12 of 14



[

were untrue, the defendant cannot be held liable;to.MPR in
connection with any work performed by MPR under-tne_sub—,:

subcontraCt.‘ Consequently, the plaintiff has éhdwﬁ-that'thé

defendant’s second counterclaim improperly seeks to recover, from
the plaintiff, a purported obligation to MPR for which the
defendant cannot not be held respon51ble. o N

In opposition to the plaintiff's showingiin.tnis'regard, tﬁé"‘
defendantvfailed to raiseva triable issue of”fact;;inasmuch as |
neither'Barone’s affidavit nor any of its:submissions presentedfﬂir.

eVidence that the plaintiff knew that Sampogna had not paid MPR

that the plaintiff drafted Sampogna’s waiver ofylien, ‘or that the;;vfis
plaintiff assumed a'speciai duty to investigate tne-status of th:
Sampogna/MPR sub- subcontract and report’ its findings to the-
defendant. Nor did the defendants’ submlsSions;reveal the
existence of a contract directly between the piaintiff andbMPR;
or present facts from which it could be inferred,that'thei
defendant had.a special-relationship with_the,plaintiff;

Moreover,'the defendant has not identified,-andpresearch has-not
revealed, any persuasive authority for thedpropositionvthat'MPR@;
has a right to assert-a lien against the defendanf[s propertypor
make a claim against}the defendant for money daﬁages-solely by’
virtue of Sampogna’s‘alleged failure to pay;MPﬁiunder:the sub;;f
subcontract. HenCe;fevenlif the defendant COuid;estaplisn its;

right to recover for negligent misrepresentation,,it'cannotvsnow

12
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that it would have been damaged by such a misrepresentation.

IV. CONCLUSION

Accordingly, upon the papers submi tted and:fhéiréasbns set |
forth herein, it is |
ORDERED that the branch of the plaintiff's.motion whigh is:
for summary judgment on the issue of liabilitylgn_the secbnd 1?7Y?' 

cause of action is granted, and the motion is otherwise denie

This constitutes the Decision and Order of the court.

Dated: January 13, 2017

/\/l W/M/@&»/

J s.C. ' '
HON. NANCY m, BANNON
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