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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK: PART 63 

YONGSHUANG CHEN, individually, and derivatively on 
behalf of SFD, LLC, 

Plaintiff, 

-against-

JIAN FENG DAI, CYP, LLC, and CYP ENTERPRISE, 
LLC, 

Appearances: 

For Plaintiff: 
Schiller Law Group, P.C. 
By John V. Golaszewski, Esq. 
130 West 42nd Street, Suite 1002 
New York, New York 10036 
212·768-8700 

Defendants 

IndeXJ No.: 653501/2015 
Subm. Date: July 6, 2016 
Mot. Seq. No: 001 

DECJSION AND ORDER 

For Defendants: 
. Hodgson Russ LLP 

By Joseph P. Go~, Esq. 
1540 Broadway, 24thFloor 
New York, New York 100~6 
212-751-4300 

Notice of Motion with Supporting Exhibits ...... ; ............................................... I 
Memorandum ofLaw in Support .................................................................. 2 
Plaintiff's Memorandum of Law in Opposition with Supporting Exhibits ................... 3 
Memorandum of Law in Reply ...... ,~ .............................................................. 4 

Ellen M. ~oln, A.J.S.C. 

In this dispute over allegedly misappropriated bids and ownership of realty, defendants 

move to dismiss the complaint pursuant to CPLR 3211(a) (3}. (5) and (7); According to the 

allegations in the complaint, plaintiffYongshuang Chen (C1*1) and defendant Jian Feng Dai 

(Dai) formed SFD, LLC (SFD) on April 24, 2009 as a real ~te development company with a.a 

initial capitalization of$3 million (Complaint,,, zi6/18, 24). In late 2011, Chen and Dai 
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allegedly decided to purchase a seven-stc>ry, ~lve unit mixed·-~~ at·l G8 Gteenwich 

Street (the property) (Complaint, 1 29) . ~·Dai representea to C~ ~,the seller refused tQ sell 
1"'~ 

to a legal entity, they agreed that Dai would J'urchase the pr-Ol)erty in his Mividual name and 

would then ·transfer it to a newly formed c~y, CYP Enterprise, LLC i(CYP)1 (id, ,30). 

Plaintiff alleges that in February 2012, she tranafeaei $499,000 of• i:*sonal funds·to Dai and 

allowed Dai to transfer $3.l millionofSFD'l·'fun.4s .top\Jtcbase>the prop¢rty (id.,fV 32-33). 

CYP was formed on February 9, 2012'(1#.,;! 35). Plaintitr&serts that she holds no lt$S 

than a 34% interest in the newlyronned company, a· figure. noted.on the 2012 CYP tax return, 

which lists Chen as a member (id, 'ft1 37-3'8). O.Marchn, 2012, Dai purchased the propeftY 

for $5.l million and then transferred it to CYr.ferno consi-ti:on on November 13, 2013 (id., 

~ 36, 39-40). The very same day, Dai refinanc~d:1heptoperty with:aSS1millionmotigage(id, 1 

41 ). The mortgage documents recorded Dai:• the.sale memher and opelilting manager of CYP 

(id., 144). Plaintiff alleges.·that Dai has oot acoounted for the fundl withprawn.by means of the 

refinancing andignores all attemp*8 6U-co~oo (id, 11f 42, 48-49}. 

The complaint asserts eight causes of aetiom ( 1) breach of contr8f1t; (2) fraud; (3) breach , 

of fiduciary duty; (4) converaton; (5) unjust enriehment [causes of action: 1-5 are claims against 

Dai]; (6)partition of the property; (7) an accounting ofSFD anc;lCYP; and (8) appointmcnt~fa 

receiver for SFD and CYP. 

In support of the motion, defendants :4't'P that the #le first cause .of action for breach of 

contract must be dismissed, because the alleged ,orttl contract i>r· the ~hase of real estate is 

1 The complaint does not distinguish between CYP En~, LLC and CYP, J.i,LC. The ~ibifs to the ' · 
complaint refers only to CYP Enterprise, LLC. It is thU:tmclear from ptai[Jtit\''$ submission if Cf P, LLC . 
exists. Defense counsel's brief asserts that CYP. LLC is It.Qt• pn>per t}arty defendant. 
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ff. zt~l~ » -, 

barred by the Statute of Frauds (New Yetk General Obligati~ Law fGQL] § 5-703). They 

contend tiliit the unjust enrichment claim would: circumvent the. bar of the Statute of Fra~ ,, ' 

Defendants argue that the caµse of action for fraud fails to meetthe speci~city requirement of 

CPLR 3016 (b) and is duplicative of the breach of contract claim. ,Def~ts further ~that 

plaintiff has not sufficiently d,etailedthebasis ef the claitned fidut>iary relationship so as to state 
, . . . 

a claim for its breach and a claim f•-an accowting. 

combined ditect and derivative dailtls without~itleatiag ~them,1 and fails to satisfy the 
i 

requirements for bringing a derivapve action. Tie ~omplaibt lacks any refetence to service of a 

pre-suit demand on'CYP or an alleption of de""'1'1d futility. Absent excw;e of demand, 

defendants argue, plaintiff does not have standidl; to.assort€YP.'s claims~ 

Lastly, defendants also note that: ( l) ~ convenion alaiw d<>ft not lie with respect to real 

property; (2) pa~nis inappropriate as plaftttiffis not a titlC owner of* pl!()pefty; and(3) (i) 

appoi~t of a reeeiver is not available under the. govemillf'.~ Lllinited Liability 

Company Law (LLCL) § 703, whicl'\,,ep~es only in the •vent of dissolution, and (ii) plaintiff: bas· 

--

Analysis 

In determining a motjon to dismisa. putluant to CPLR 3211, "the ·court mus&. accept the 

fJ\cts as alleged in the co~nt as true, aooorG.L(them] the benefit of every possible fa'\lorable 

inf~nce, -and determine ... whether the facts as all'ged fit within any eognizable l~ 

theory" (Goldman v MetropolitQ1J Life Ins. Co-., 5 NY3d 561, 510·S1J [2QG5] [intenud,'.~ ' 

marks and· citation omitted]; Go8hen v Mutual:Llfe Ins. Co. o/N:Y., 98 NY2d Yt4,326 [2002]). 
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Dismissal based upon documel'lWo/ evidence is apPropriate only where the "documentary 

evidence submitted conclusively. estabiishes a ~fensc to the asserted clahns as a matter of 

law" (Leon v Martinez, 84 NY2d 83, 88 [1994]). However, allegations that are bare legal 

conclusions or are inherently illcredible or that are flatly contradicted by the documentary 

evidence are not accorded such favomble infetenoes and need not be accepted as: true (Biondi v 

Beekman Hill House Apt. Corp., 257 AD2d 76, 81 [ist Dept 1999], ajfd 94 NY2d 659 [2000)). 

Also, "[ w ]hether a plaintiff can ultimately establish its allegations is not part of the calculus in 

determining a motion to dismiss'' (EBC /,Inc. v Goldman;:,Sachs & Co., 5 NY3d.ll, 19 [2005]) .. 

Breach of Contract 

The elements of a cause of action for breach of contract are (1) formation of a.contract 

between plaintiff and defendant, (2) performance by plaintiff, (3) defendant's failui:e to perform, 

(4) resulting damages (143 Bergen St., LLC v Ruderman,, 144 AD3d 1002, 1003 [2d Dept 

2016]). Plaintiff has sufficiently delineated the parameters of her agreement with .Dai and set 

forth the alleged breach, claiming that Dai failed to recognize her interest in CYP, did not operate' 

the property to the mutual benefit of both parties and rmappropriated the funds delivered under 

the agreement. 

The Statute of Frauds is no impediment to plaintiff's claim. "It is long settled under New 

York's Statute ofFrauds that an oral agreement to convey an utate or interest in real property, 

other than a lease for a term not exceeding one. year, is 'nugatory and unenforceable' and ~[a] 

party to theagreementmay legally and rightfully refuse to recognize or perform W" (Messner 

Vetere Berger McNamee Schmetterer Euro RSCG/nc. v Aegis Group pie, :93 NY2d 229, 235 

: 

[1999] [citaticm omitted]; see also Geraci v Jenrette, 41NY2d660, 665-~66 [1977]). Chen's 
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alleged businesaarr.angement with Dai does.not impficatethe ~of Frauds for a number of 

betwe,,enthem, no interest in realty was to chqe hands. Second, pad performance, codified in · 

GOL § 5-703(4),sµayremove an allegfdoral agtee~Jl.ftom the otmratipn of the Statute of 

Frauds where plaintiff's actions are 'unequivocnly rofera.,_,, to .die oral agre~t (AhBStario v . ~ 

Vicinanzo, 59 NY2d 662, 663-664(19131~.~r, 93 NY?& at 235). H~re·~ delivery:,~f nearly 

$3.6 million, rePfesenting 10~6% of the:~ pri~, qua!~ for·app~cation of this e~n.f 

Whether payment of these monios is. "umK(uiv(i)Catl.lyte~~··to';Jhe,,purphase of tile property is 
'· • < ~;r: 

- - ·-- .. ·-·-.. -- .... ~,' - . 

a triable issue of fact pteclud:ing dismilsal (Spot/tk v RIBJn, 150 AD2d 358, 360 [26 Dept 

1989}). 

Finally, -the Statute of Frauds does not apply to a conttact tf,J;'f~un ;a partnership or a joint · 
.I 

venture tO deal in real e~tate, because the intei'ftt of ~hp~ iri\lt. pm1nership is deemed 
. ' 

. . 
personalty (s~e Elias v Serota, 103·AD2d 410, 413 .[id Dept l984 ]). This' rule appY~s regardless · 

of the legal form that the joint venture assumes, whether as.tt~rpofatio~ a partnership or, as 

here, a limited liabilitywmpany (see Bar~h v Estattt>f$perltn, 271Amd558, ·559 [2d Dept 

2000]; 1'itls,/2 v Rechler, 151 AD2d 413 [2d Dept 1'919};-~''Jfagnum Resf Estate Services, Inc. v ' 

k: 133-134-:J35Assoc., ~C, 59 AD3d 362, 363 [1stDept2009]{claim barrW by:Statvte of frauds _ 

-- - -cc···-.:· ,wt:o.--,~e .... ~tu ... _.,..., ..,..,.,,.,"in-whi·.,,,h··n1~:-~,i.-..,.t,~.;""*""""'"'t"-\·_:u1'L.:-t-~..-.,-i.~. ,.,.c,.,-.-..--1·,u""'t-c-__ : __ 
- -·-·-- >---·--·- Jto,.1;, .--Y'1"X•/'""-"'"~-u .... ,_,; ___ ,,., -·· ~"';· -r~::::.uau.=~~~--va- -:J····vr-1u~--'Mlt..,~~~-~-::.i.vr ..... u.,. .. ------------

- - •.. ..L •. ,_-· - .::;..- . •. - • .. • .:.·.. . ·- -- • : •. .:. ... ,,-.-- ,,," .,.. . . . .. .,,:_... • , """ ~ ... ..,; .. : .• ..:·. .. •. 

venture, which has, as its object, the convey~ ef an interest in real property from, ·pne venturer_ 

to another is 1.u~ontraet subject to the StatuteofFrauds" (Spotlek, l$0A02d at 3S'; iee also 

Gora v Drain, 30Q.AD2d 139, 139 [ht Dept2002j; NajjarvNQliona/Kt!fney Corp., 96AD2d 

' } 

836 [2d Dept 1913]; Backus Plywood Corp v Com.nwrci<d JJecd/J:llJc., 3117 P2d 339, 342 [2d Cit . 

5 
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1963]), Chen's agreement with Dai doos not entail a transfer ofan mtet~ in real property, but 

rather a transfer of money pursuant to an 'ifeerunt to ~realty and derive commercial 

benefit therefrom. The interest that plaimiff wishes to vindiqate is that oif a beneficiary of CYP'& 

title ownership of the property, not the iftter~Htf'\be title hokier itself. No par&llelt may drawn ; 

to the facts of Gora v Drizin (300 AD2d 139, l39[lst Depti012}), where the transfer of a 

membership interest served as proxy for tJie purc~ of an ownership interest1in real property ·~ 

from a company to which the purchaser had no other connection. Here, the cOft\Plaitlt alleges a 

long-standing pa:tltership between Chen and Dai, both of whom agreed~ foma CYP as· an 

investment vehicle. Accordingly, the portion of defendants' motion that $eeks dismissal of the 

first cause of action for breach of ~tis~ . 

.. ''The elements of a cause of Sotion for fraud.~qwre a material mi~esentati<>,ti of a 

fact, kno~$e of its. falsity, an intent to indu•rel~ justifiable reliahee by the plaintiff and . 

damages" ('i:W"Ycleia Partners, LP v Seward~& Ki~~el, LLP; 12 NY3d 353, 559 [2009}; Ross v 

Louise Wise Servs., Inc., 8 NY3d 418, 488 [2007]). A C4USC of aetion' for, '~fraud must state in 

detail 'the circums~ces constitutiua"tbe wrong' (OOLR 3016 [b]) ... [c!}onclusory allegations 
\ , \ ! 

or mere suspicion of fraud are wholly·insufficient" flank Leumi Trost Co. of N. Y. v D 'Evori Intl. i, 

Inc., 163 AD2d 26, 32 [1st Dept 1990]; see also Friedman v Anderson, 23 AD3d 163, 166 [1st 

.Dept 2005]). Also, "[a] cause -Ofction to reeoJOr damages for fnluddoe~ not Ho where,the only , 
' ' 

' 

fraud claimed relates toa breach of cootmet" (Treeline 990 Stewart Partners, LLC v WT Atria, 

LLC, 107 AD3d 788~ 791 [2d Dept 2013]; see alsaAmerican .. European Art Assoc. v Trend 

Galleries, 227 AD2d 170, 171 [1st Dept 1996)).'ffere, theolaim of fraud appears to be no more 

6 
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than a relabeled breach of contract cause of action, with both traimg a cQmmOn set of allegations 

.and seekingJhe same damag~s. Even "a generatallegation that a Party entered into a.contract 

while lackiQ.g the intent to perform is insufficient to state a cause of actioh to recover damages 

for fraud" (Treeline 990 Stewart Partners, LLC,.}01 AD3d at 791). Accqrdingly, the cause of 

action for fraud is dismissed. 

Breach of Fiduciary Duty 

'" [T]he elements of a cause of action to re¢-Over damages tbr breach of fiduciary duty are 

··.W·'.·:·' .. ~.· 1.t 

' 

I 

(1) the existence of a fiduciary relationship, (2) misconduet by the defendant, and (3) damages 

directly caused by the defendant's misconductm (Palmetto Partners, L.P v AJW Qualified 

Partners, LLC, 83 AD3d 804, 807 [2d Dept 2011] [iµternal citation omitt~d]). "A majority 

shareholder in a close corporation is in a fiduciary relationship With the nlnnority 

[shareholder]" (Richbell Info. Setvs. vJupiter Partners, 309 ADJd288, 300 [1st Dept3003]). 

Similarly, the members of a limited liability company (LLC) may stand im. a fiduciary 

relationship to one another and to the LLC (see Jones v Voskresenskaya, 125 AD3d 532, $33 [1st 

Dept 2015]). An LLC's managing member owes a fiduciary duty to a non-managing member 

(Salm v Feldstein, 20 AD3d 469, 470-{2d Dept 2005], see also Cottone v Selective Services, Inc., 

68 AD3d 1038, 1039 [2d Dept 2009]). 

"[A] plaintiff is required to plead a cause of action premised.on breach of fiduciary dUty 

with sufficient particularity pursuant to CPLR 3016 (b)" (Faith Assembly1y Titledgeof N.Y. 

Ab.strac~; µC,:106AD3d 47, 61_[2dDept 2013]; seJJalsv Bery,f,_i v{Jer~rdi,JOS AD3d*, 
0 • - •• ·, • ,· • • ..- ... • ·,. ·-· - •• ., ·,. ·-· •• •• -· ,.._.. •• ~-··-

407 [1st Dept 2013]). For purposes of this motion, the CotJrt accepts Ch~n·s allegation that Dai 

owed her a fiduciary duty as a fellow member of SFD and. CYP (Palmetto Partnfrs" 83 AD3d at 

1 
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" --- " ~--._~._-·,; __ • __ , .. 
. ',~ 

808). Effective ouster from CYP and alleged usurpatibn ofits(inly corpQI'ate asset are 

quintessential<breaehes of fiduciary duty (ne hnes, 125 AD3d at S33).2 Noris this claim ' 

duplicative of the breach of conttact Q&Use ofletion. While the fiduciary relati~par~out 

of a contract, it may nonetheless involve duties independent of the contr®t (see Bullmore v Ernst, 

& YoungCayman Js., 45 ADJd,461, 464 [lstDept 2007]). Accordingly,,the motion to dismiss 

this claim is denied. 

Convetlion 

................................ . . . . ........... ,.,, .. , ..... .. 

goods belonging to another to the exclusion of the owner's rights" (Vigilant Ins. Co. of Am. v 

Housing Auth. of Ctty of El Paso,· 87 NY2d 36, 44 [1995]). "Two key el~ents of conversion are. 

[1} plaintiff's possessory right or interest in [perS01'81] property .and f2] d~fendant's ~miJUM 

over the property or interferellC'e witlt'it, in detoga.tion ef piain:titl'!s righ~" (Colavito v New York 

Organ Donor Network, Inc., 8 NY3d 43, SO [1006)). However, "a party ~ay-~t su&tain a olaim : 

for conversion.of real property" (B & C Reaflj!Co. v 159 Emmut frops., :µc, 106AD3d653, 

656 [ist Dept 2013]). Also "a cause of action '*°~verdamages for conversion cannot be 

predicated on a mere breach of contract"' (5111mtkit v Lorenzo, 10 AD3d 1362, 1362 [4th Dept 

20 lOlfintemalquotation marks omitted); Here,-piaPmft''s-claim of conversion expressly 

concerns only her fee interest in the J.troperty; fer wkielradaimDfconve11Sion does not lie. 
! 

Further,. plaintiff's clainrof conversion is rooted in her claim ofbreach o:fcontract, and does not 

allege tortious acts falling outside of the parties' alleged agreement. Accordingly, this cause of 

2 With regard to SFD, plaintiff allo1Jfi?$ Qomplete isolation from the compa!lf 's Operations, aide from 
receipt of,$onthly distribution of rental ineome ~ six ofthe~'s tenatits. 

8 
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.. _..,·,,,-. ' 

action is dismissed. ,. 

t 
i "An actipn to recover on the ti.ee1ry of unjustenri~tU;' is for re$tiwtion or on quasi 

contract and is hued on the equitable principles that a.:person shtil not be allowed to. $'ll'ieh 

himself unjustly at tho expense of 40other" ( WMti}!fan " E,.Ushl(twn Sportswear, Ltd., 92 AD2d 

-~: 833, 836 [1st Dept 1983], citing SON'XJut; Kestitutitm •Hitiplied Cont1ract §3). '11J]njust 

enrichment is not a catchall cause of action to be Wied whelt~rs fd1~ut) fi]t is availablo only , 

··· ·"-···-····ilfunusU:afsiitlation8:wiien,·*1io\1iht.he.({erenda8t·ilU··no{brnC&ed.-a~ttaeioor~8· 

recognized tort, circumstances create an equitable oblig~'tulming from the defendant to the 
~· .. 

I ..•. · .. ·~ pl!lintlft'' (Carse/Jo v Perizon N. r. Inc .• 18 NY3d 777; 790 [2012)). "An unjust l!llricblllent 

I! claim iS. nOt available where it silaply dupliGtes~ or repl~ a QQ,nventional contl!l4hu· tort . 

1:: claim" (id.; see also Clark-Fitzpatrick, Inc. v Long Is. £R. Co:, 70 NY2d 382~ 38#ii.3:8' [l 'S7J)~ 
The one exception to this axiom is where '4there is a bonatide .,ute a$ to the existenc~ of a· 

contrae~ or the application of a contract in th~ cliipute in issue,,;' in which case an unjust 

enrichment claim may be pied in the altematiw (~ v Simon Prop.·. Group, Inc., Si AD3d 

.- ··--:---~2,~;iiI>-rz.-!J'l---,~~]): flffe;t-~~·-tr~--g~r~-~~PP!~Y~~;.·T~:.··::·-·:.: .. -:-.· ·-­

the breach of contract claim, the alleged contrae.t was ~ aqd itd~. Therefore, plaintiff is 

Partition 

"[A] party, jointly owning property with andther, may es. a matter bf right, seek pbysical 

partition of the property or partition and sale when he or she ooJo.,er wi~ha:to joiittly use.or 

own ~·property" (Manganiello vLIJlmmt~ 74Al}3d 667,66f'{lit Dept2010}; se1-also Cadle 

9 
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111. ,:;,,.,:; ' .0 . ·f 

Company vCalcador, 85 AD3d 700, 702 [2d Dept 2010]; Ferguson vMcLoughlin, 184AD2d 

294, 294 [I st Dept 1992]). However, only an owner of record may seek partition (see 

Manganiello, 74 AD3d at 668; Ferguson, 184 AD2d at 294). Since plaintiff does uot allege 

record ownership of the praperty, the sixth cause of action for partition is dismissed. 

Derivative Claims 

"A plaintiff asserting ~.derivative claim seeks to recover for injury to the business 

entity" (Yudell vGilbert, 99AD3d108, 113 [lst Dept2012]). A major consideration in 

determining the derivative nature of the claim is "where shareholders suffer solely through 

depreciation in the value of their stock, [in which caae] the claim is derivative" (id.). 
" '""-::-~~--- --- - ·----· - .- .. -- ·- -- -

enrichment, without more, plead a wrong to the corporation only, for which a shareholder may 
' 

sue derivatively but not individually" (Abrams v Donati, 66 NY2d 951, 953 [1985], Yudell, 99 

AD3dat 114). 

Additionally, a plaintiff must "make a presuit demand or adequately allege that demand 

was excUSed" (Barone v Sowers, 128 AD3d 484, 484 [1st Dept 2015]; Business Corporation Law 

§ 626 [c ]). "A pre-suit demand is similarly required in a derivative action involving a limited 

liability company" (Najjar Group, LLC v West 56th Hotel LLC, 110 AD3d 638, 639 [1st Dept , 

2013]). A member of a limited liability company such as plaintiff has standing to maintain a 

derivative action on behalf of the LLC-(Tzoiis v Wolffi 3'9AD3d 138, l42r44 [lst Dept 2007]). 

The complaint does not expressly plead a derivative claim on behalf of CYP. In fact, CYP 

is sued as a party defendant. Thus, the Court views all of the 1;auses of action in the complaint as 

direct claims by Chen. Although the caption of the action purports to be a derivative action on 

10 
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~~~-~. -. ""''"''P-1·· ~"0'!>'"":-'~'"~'1".~~·~·'~"Pi,.~~f,'ffe~~/~: ~-~ 

' ' ' 

behalf FD, as well as- acU.'ltY Chen indi~ly, plaitttifrs alle$ations in the complail'~ 

and ~ents of her counseldomot ~that Chen is attempting tct vindicat4 SFD,s 

rights. There is no allegation that SFD'Di entitled to membership interest in CYP. Chen treats 

SFD'.s alleged wife transfer of $3 .1 million intero~ly with her own contribution of 

$499,000.Qfl. No other injury to SFD is noted in tlte C01llplaint. Accorcllilgly, so much of the 

complfi\int as is asserted on behalf of SFD, LLC;;&m4 as can be deemed to, assert derivative claims'. 

on behalf of CYP Enterprise:, LLC, is'dismissed. Withotit prejudice. 

As the basis of the portion of defendant'i·motion see:ltiag to dismiss the claim of 

l.-' ... '.: .. · accounting. under LLCL § J 102(b }' Nlies on the ~ unenfciR:oability of the l'Ol1tract and 

I absence of a fiduciary duty flowing ilom Dai 1':Chen, both failing argUJ'l\ents, the motion is 

Plaintiff's eighth causes of aetionJor appointment of a receiver must, however, be 

dismissed, since LLCL § 703 (a )4, upon whieh plaintiff relies, applies -nly when a dissolution of 

the limited liability company is sought, a claim not ~ here. The Cohrt declines p~~s 
I . 

invitation'to use its equitable powers to appoint a:~iver. 

In accordance with the foregoing, it is· Hereby 

3, LLCL § ll 02(b) provides, 

Any member may. subject to ~~le ·stand~ as maw be set forth ill. oi: pursuant to, the 
operating agrffment, inspect and copy athis.or her own expense, for an)' purpose reasc>nably 
rela4'd to the ,lillmlber's interest as a member, the FeCOrds refm'.ed to m·S:Ubdivision (a) of this 
section. any £lll1Ulcial statomet(lts maintamed by the limited IW>iUty comipany for the three most 
recent fiscal years and otbor iDfonnation regardiftJ tko affairJ 'of the limited liability company ' ' 
as is just ~ reasonable. · 

4 Although plaintiff's complaint cites to paragraph (b) of~ 70J ~.JePI authorit)' for ·~tit· · 
of a roceiver, this appears to be a typographical error, as it is .-araph (a) tlat provides for appofiument 
of a receiver in case of judicial dissolution. 

11 
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't;¢U,C/t'' 4.( ;µ; 44; 

,"': 

ORDEltED that the motit>n to dismiss pursWl.llt to CPLR 321l(a)i(3), (5) is jranted to the 

extent of dismissing the 8ecoDa cause of acti0n for fraud, the fourth caust of action for 

conversion, the sixth cause of action for partiti6.n, the eighth cause of actiion for appointment of a ; 

receiver, and so much of the compktiat as is asserted' derivatively on behalf ofSFD, LtC, CYP 

Enterprise, LLC and CYP, · LLC, and the,.motion is otherwise ·4ertied; and it is. further 

days from the date of this order. 

This constitutes the decision ud *en1fthe Court. 

Dates; .Ji r/t 1 ENTltR: 

Ellen M. Coin, A.J.S.C. 
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