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E“en Mi Cﬂin, A‘J.S‘C'

In this dispute over allegedly misappropri;ted:ﬁmd‘s: and ownership of realty, defendants
move to dismiss the complaint pursuant to CPLR 3211(a) (3), (5) and (7) According to the
allegations in the complaint, plaintiff Yongshuang Chen (Ch&n) and defendant Jian Feng Dai
(Dai) formed SFD, LLC (SFD) on April 24, 2009 as a real estate development company with an ;‘ :

- initial capitalization of $3 million (Complaint, 1§ 16,18, 24). In late 2011, Chen and Dai
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allegedly decided to purchase a seven-story, twelve unit nnxed—we@mperty at'108 Greenw:ch

Street (the property) (Complaint, § 29) . As Dai represemeé to Chen thatthe seller refused to sell R

to a legal entity, they agreed that Dai-would purchase the property in his mdmdual name and
would then transfer it to a nerypfonﬁec‘l‘ comﬁaay,CYP Enterprisi:, ‘LLC }(CYP)fF‘(;id. , 130).
Plaintiff ai—leécs that in February 2012, she transﬁmaﬁ $499,000 of her p@rsonal funds to Dai and
allowed Dai to transfer $3.1 mﬂhon of SFD’s funds to purchase the property (id., ﬁ 32-33).

CYP was , formed on Febmary 9, 2012 (id 'ﬂ 35). Plamtxff asserts that she holds no les‘;; i
than a 34% interest in the newly!rformd company, ai‘ﬁgme noted on the 2012 CYP tax return,
which lists Chen as a member @(id,§ 37-‘}8)'. %March 23, 2012, Dai purchased the property :
for $5.1 million and thén transferred it to CYme no consiMﬁon on November 13, 2013 (id,,
99 36, 39-40). The very same day, Dai reﬁmnced%hempcrty wli‘th:a}j$5,[nﬁllion}m@rtgage (xd 9

41). The mortgage documents recorded Dai as the sole member and oper@ting manager of CYP '

(id., 144). Plaintiff alleges that Dai has not acoounted for the funds withdrawn by means of the

refinancing and ignores all attempts azcommunwatmn @id., 19 42, 48-49).
The complaint asserts etght causes of aetmn (1) breach of contra'pt (2) fraud; (3) bwach _

of ﬁducxary duty; (4) conversion; (5) unjust emchment [causes of action 1-5 are clalms agamst

Dai}; (6)f-part1tlon of the property; (7) an accounting of SFD and CYP; ax;d (8) appqmtmmt;ﬁf a |

receiver for SFD and CYP.

| In support of the mqtim, defendant;s’ argue that the the first cause of action for breach of =

contract must be dismissed, because ﬁ'mc-aﬁeged oral contract Epr'the Mh%e of real estate is

! The complaint does not. distmgulsh between CYP Entesprise, LLI; and CYP, LLC. The exhibits to the o
complaint refers only to CYP Enterprise, LLC. It is thusasnclear from plaintiff’s submission if' C‘Y PLLC
exists. Defense counsel’s brief asserts that CYP, LLC is not a proper party defendant, . .
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barred by the Statute of Frauds (New Yerk General Obligations Law fGOL] § 5-703). They »

contend ﬂmt the unjust enrichment clwxm weuld mrcumvent the bar of the Statute of Frauds,

Defendants argue that the cause Qf acuon for fraud fails to m@et the spemﬁcuy requirement of

CPLR 3016 (b) and is duplicative of the breach of centract claim. D endaats further argue that
plaintiff has not sufficiently detailed the basis of the claimed ﬁduéiaryr relationship so as to state ‘

a claim for its breach and a claim fog an acc:ounﬁng

' In addltwn to these deﬁclenmes, defenémts argue that plainti

combmed én'ect and denvatlve clalzns mthaut dnimeatmg Wn&m; and’ fmls to sansfy the

r‘eqmrementsfﬁr*bnngmg a derivative action. The complaint lacks any refew‘nce to sermce ofa

pre-smt demand on'CYP or an allegatlon of demd futility. Absent excuse of demand

defendants argue, plaintiff does not have standx& to assart'CYP’s clmms

Lastly, defendants also notethat: €3] a.c_ﬂﬁmon ala:m:d()% not lie with respect to real |

property; (2) partﬁwn is mapproprxs;e as pianmﬁ‘ isnota trm owner ofthe property; and (3) aQ

appoititment of a receiver is not avaalfable undar the govennnsfmw, Lumtcd Liability

Company Law (LLCL) § 703, Whmh apph&s ﬂnly in the ﬁvent nf dmsolution and (ii) plamtiff has

ﬁa;seekasuch rehef %shefs ot a member of CYP

Amﬂysls
In determining a motion to disntiss pursuant to CPLR 3211, “the ¢ourt must accept the

facts as alleged in the comglaint as jtr,ue, accord fthem] the benefit of every possible favorable

inference, and determine . . . whether the facts as aﬁgg@d fit within any cognizable legai

theory” (Goldman v Meiropolitan Life Ins. Co., 5 NY3d 561, 570-571 [2005] [internal quotation |

marks and citation omitted]; Gashen v MutuatLife Ins. Co. of N.Y, 98 NY2d 314,326 [2002]). © =~




Dismissal based upon docyumanm evidence is appfopriate only where the “documentary
evidence submitted conclusively establishes a defense to the asserted claims as a mstter of
law” (Leon v Martinez, 84 NYZd 83, 88 [1994]). However, allegations that are bare legal
conclusions or are inherently incredible or that are flatly contradicted by the documentary
evidence are not accorded such favorable inferences and need not be accépted as-true (Biondi v
Beekman Hill House Apt. Corp., 257 AD2d 7\6, 81 [1st Dept 1999], affd 94 NY2d 659 [20007).

Also, “[wlhether a plaintiff can ultimately establish its allegations is not part of the calculus in

determining a motion to dismiss” (EBC I, Inc. v Goldman, Sachs & Co., 5 NY3d 11, 19 [2005]). .

Breach of Contract

The elements of a cause of action for breach of contract are (1) formation of a contract

between plaintiff and defendant, (2) performance by plaintiff, (3) defendant’s failure to perform, -

(4) resulting damages (/43 Bergen St., LLC v Ruderman,, 144 AD3d 1002 1003 [2d Dept

2016])). Plamtxff has sufficiently delineated the parameters of her agreement thh Dai and seét

forth the alleged breach, claiming that Dai failed to recognize her interest in CYP, did not operate:

the property to the mutual benefit of both parties and misappropriated the funds delivered under = -

the agreement.

The Statute of Frauds is no impediment to plaintiff’s claim. “It is long settled under New
York’s Statute of Frauds that an oral agreement to convey-an estate or interest in real property,
other than a lease for a term not exceeding one year, is ‘nugato;'y and unenforceable’ and ‘[a]
party to the agreement may legally and rightfully refuse to recognizc or perform it (Messner
Vetere Berger McNamee ’Schmetterer Euro RSCG Inc. v Aegis Group plec,' 93 NY2d 229, 235

[1999] [citation omitted]; see also Geraci v Jenrette, 41 NYIZd 660, 6650(%’66 [1977]). Chen’s

]
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alleged business arrangement with Dai does not implicate the e of Frauds for a number of -

reasons. First, Chen alleged that the parties agréed to jointly purchase the property, and, as-

* between them, no interest in realty was to change hands. Second, part performance, codifiedin’ |
GOL § 5-703(4), may remove an alleged oral agreemu&;;fram ﬁiéo%eratipn of the Statute of
Frauds where plaintiff’s actions are ‘unequivocably wferable’ to the oral hgreefﬁiém (Amsmrz’o v

Vicinanzo, 59 NY2d 662, 663-—664*[19331;{%&8#,93 NY2d at 235). Here, delivery of neatly

- $3.6 million, reprasentmg 70:6% of the: pnce, qualiﬁm far applicanon of this ,_.,?v epti

Whether payment of these monies is “mqummﬂy &eﬁemhie’? 1o th purchase of the property is

a triable issue of fact pfecludmg dxsrmssal (S-podek v Riﬁm, 150 ABZd 358, 360 [Zd Dept

1989]).

Fmaﬂy the statute of Frauds does not apply to-a contract to: fem a partnership or a ;omt

venture m deal.in real estatc, because the interest of each pammx i partnershlp is deemed
personalty (see Elias v Serota, 103 AD2d 410, 413 .‘[_2&?39/& 1984]). This rule applies regardless
of the legal form that the joint venture assumes, whem?m ‘&-afeorpmatibm a partnershipor, as

here, a limited liability 4 company (see Barash v Estate af&perlin 271 AB:Zd 558,559 [2d Dept

- 2000]; %th v Rechler, 151 AD2d. 473 [2d Dcpt }939} ng Magnum Rea? Estate Services, Inc. v :

133-134-135 dssoc., LLC, 59 AD3d 362, 363 {1st Dept 2009]{ciaun barred by ! Stamm of frauds

far &rjﬂtnt‘"' i

s - where enntywas one “‘in-which plamﬂﬁ‘kmdmmt&tes ”) Mulef‘”a:x ml :

P N

venture, which has, as xts object, the conveyandc ef an interest in real propcrty from one venturer . B

to anothﬁr is aa_contra;:,t subject to the Statute of Frauds” (‘Spadeki; 1‘5,0 AIJdeai 359' s'ee also
Gora v Drizin, 300 AD2d 139, 139 [1st Dept 2002}; Najjar v Natmnal anney Corp., 96 ADZd

836 [2d Dept 1983], Backus Plywood Corp v Commrcial Deccﬁ: »Inc 31l7 FZd 339 342 [2d Cn* !
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1963]), Chen’s agreement with Dai doés not entail a transfer ofam mest in real property, but

rather @ transfer of money pursuant to an agreement to puréhasarealty and derive commercial

benefit therefrom. The mtarest that plamtlff wmhes to vindicate is that otf a beneﬁcxmy of CYP’

title ownership of the property, not the mﬁsraat éfthe title lwider 1tseif No parallels may drawn

~ to the facts of Gora v Drizin (300‘ ADZd 139, :1‘39 [1st Depf:ﬁmZ}), where the transfer of a

membership interest served as p;roxy for the: pumhasc of an ownership interest in real property

from a company to which the purchaser had no e:her conniection. Here, ﬂxe complaint allegesa

long-standing pamwrshxp between Chen and Dai, both of whom: agreed tg form CYP asan

mvestmsnt vehicle. Accordingly, the portion-of defendms motion. that mks d;srmssal of the

first cause of action for breach of contract is destied.

Fraud

“The elements of a cause of action for fraud require a material misrepresentationofa

fact, knowledge of its falsity, an intent to induc reliance, justifiable reliance by the plaintiff and

damages” (Eurycleia Partners, LP v Seward:& Kissel, LLP, 12 NY 3d 553,559 [2009};‘Rass v

Louise Wise Servs., Inc., 8 NY3d 478, 488 [}Oﬁ?]). A cause of action»forl “fraud must state in ' '

detail “the circumstances constituting the ;Wrbn-g’;(LR 3016 [b]). .. [cJonclusory allegations

or mere suspieion of fraud are wlwllyjfiﬁsuﬁicient” {Bank Leumi Trust Cd. of N.Y. v D'Evori Infl.,

Inc., 163 AD24 26, 32 [15t Dept 1990); see also Friedman v Anderson, 23 AD3d 163, 166 [1st

Dept 2005]). Also, “[a] cause o;&acnom to recover dmnages for f:au&ﬁoes not lie where the only

fraud claimed relates to a breach of contract” (ﬂeelme 990 Stewarf Parmers LICv RAIT Atria,

LLC, 107 AD3d 78’8-, 791 [2d Dept 2013]; see also American-European Art Assoc. v Trend

Galleries, 227 AD2d 170, 171 [ISt Dept 1996]). Here, tlicaﬁiaiih}qf fraud appears to bé.nu more j




thana relabeled breach of contract cause of acﬁq’n, with both traémg a c&mmon set éf allega:tions-‘
.and seeking the same damaggs.yu Even “a 'generallsaﬂegatidh thata party entered into a-,Mact
~while lacking the intent to p@rfonnkis. insufficient to state a cause of action to recover daniages
for fraud” (Treeline 990 Stewart Partners, LLC, 107 AD3d at 791). Accordingly, the cause of
action for fraud is dismissed. ‘
Breach of Fiduciary Duty
“‘[TThe elements of a cause of action to rééover dames,for breaph of fiduciary duty are :
(1) the existence of a fiduciary relationship, (2) misconduct by the defendant, and (3) damages
directly caused by the defendant’s miséanduct”’ (Paimetto Partners, L.P. v AJW Qualified
Partners, LLC, 83 AD3d 804, 807 [2d Dept 201 1] [internal citation omitted]). “A majority
~ shareholder in a close corporation is in 'af:ﬁduéiaty relations'hipr Withthe rﬁincvrity
ishareholﬂer]” (Richbell Info. Servs. v Jupiter P;zrtriers, 309 AD2d «'2"88',‘ 300 [1st Dept 3003]).
Similarly, the members of a limited liability company (LLC) may stand m a fiduciary
relationship to one another and to the LLC (see Jones v Voskresém@ya, 125 AD3d 532, 533 [1st-
Dept 2015]). An LLC’s managing member owes 8 ﬁdﬁciary duty to a non-managing member
(Salm v Feldstein, 20 AD3d 469, 4793.?{2d Dept 2005], see also Cottone v Selective Services, Inc., :
68 AD3d 1038, 1039 [2d Dept 2009]»), | |
“IA] plaintiff is required to plead a cause of action prexxiised,on breach of fiduciary duty

with sufficient parucularlty pursuant to CPLR 3016 (b)” (Fafth Assembly v Tttledge of N. Y

: ’Absrract LLC 106 AD3d 47, 61 2d Dept 2@13], see also Beramdz v Berardz 103 AD3d 4»96

o ‘407 [lst Bept 201 3]) For Purpcses of this: motmn, the Couxt accepts Chan s allegatlon that Da1 ;

owed her a fiduciary duty as a fellow member of SFD and CYP (Palmetto Partners, 83 AD3d at |




808). Effective ouster from CYP and alleged usurpation of its dniy corparate asset are

quintessential-breaches of fiduciary duty (see Jones, 125 AD3d at 533).2 Nor is this clainr

duplicative of the breach of contract cause of action. While the fiduciary relationship arises out

of a contract, it may nonetheless involve duties .iﬁdependcnt{df the contract (see Bullmore v Ernst.

& Young Cayman Is., 45 AD3d 461, 464 [1st Dept 2007]). Accordingly,ithe motion to dismiss

this claim is denied.

* goods belonging to another to the axcium@nofthe owﬁér’s nghts” (Vigilant Ins. Co. of dm. v
Housing Auth. of City of El Paso, 87 N'Y2d 36, 44 [1995]). “Two key elements of conversion are.

~ [1] plaintiff’s possessory right or interest in [personal] property and [2] defendant’s dominien

over the property or interference with it, in derogation of piamtxﬁ"s rights” (Célavito v New Yorié et T
Organ Donor Network Inc., 8NY3d 43, 50 [2006}). However, “a party may-not sustain a claim
for conversion of real property” (B & C Really Co. v 159 Emimut Props., LLC, 106 AD3d 653,

656 [1st Dept 2013]). Also “a cause of actiog ‘w.mm,‘danmgcs for conve'xjsioh cannot be

predicated on'a mere breach of conitract’” (Sémtir. v Lorenzo, 70 AD3d f362 1362 {4th Dept |

~2010] [mternal quotatlon ‘marks ormtted) Here, pkMﬁ' '8 clalm of conversion’ expressly
. concerns. only her fee interest in the mperty for wh&eh a efmm af convensxon does not 11e
Further, plaintiff’s claim of conversion is rooted in her claim of breach of contract, and does not

allege tortious acts falling outside of the partic’é’ alleged agreement. Accordingly, this cause of

2 With regard to SFD, plaintiff allegﬂs complete isolation from the company’s npatanons, aside from
receipt ofmenthly distribution of rental income from six of the company’s tenants. :
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action is dismissed.
. Unjust Enrichment
“An action to recover on the tkem*g of uajus%mm@!ment is for restitution or on quasi

contract and is based on the equitable principles that a person shall not be allowed to enrich

himself unjustly at the expense of amther”‘ (Waldman v-Englishtown Sportswear, Ltd., 92 ADZd“ f

833, 836 [1st Dept 1983], citing 50 NY Jur, Restitution and Implied Contract §3). “{Ulnjust wt

enrichment is not a catchall cause of action to be used whw%@rs faz& {Hut} {ﬂt is avallahle only

T in unusual suuatmns when, though the defeadant has not breached a<ontract nor cmnmxmd a

E recagnizcd tort, circumsmnces create an equitable obliga&ez;?ruﬁning from the defendant to the
plamtlff’ (Corsello v Verizon N.Y, Inc 18 NYM 777, '790 [2012]) “An unjust enrichment

claim is not available where it smly duphwes, or replaaes, a mvmuonal contamtm mrt

claim” (id.; see alse Clark-F ttzpatrick, Inc. v Long Is. &R Co., 7T0NY2d 382 388:389 { 1937])

- The one exception ,to this axiom is where ‘theae is a bonafide dispute as to the existence ofa

contract or the application of a contract in the dispute in issue,” in which case an unjust

enrichment claim may be pled in the alternative (Goldman v Simon Prop. Group, Inc., S8 AD3d '

208,220 (204 D

the breach of comract claim, the. alleged cantr&ct was oral and i d pu
permltteﬁ 0 praceed on th:s claxm in thc altemahve SRR
Partition :

“[A] part:y jointly ovmmg property with another, may 8sa matter bf right, seek physwal

partition of the property or partition and sale when he or she m,lmger wishes to jo‘x;tﬂyuse;or

own the property” (Manganiello v Lipman, 74 AD3d 667, 668 [1st Dept 2010J; see also Cadle

20081) Hm, almfgbf ;f;i;,'i‘. I:_;f;,;f._j",":":fl'ﬂ'_f’,ff.;ﬁ:‘_::f"i? t clain is-duplicative of. . 7

d. There fore, plaintiffis




Company v Calcador, 85 AD3d 700, 702 [2d Dept 2010]; Ferguson v McLoughlin, 184 AD2d

294, 294 [1st Dept 1992]). However, only an owner of record may seek partition (see

Manganiello, 74 AD3d at 668; Ferguson, 184 AD2d at 294). 8ince plaintiff does not allege
record ownership of the preperty, the sixth cause of action for partition is dismissed.
Derivative Claims

“A plaintiff asserting a derivative claim seeks to recover for injury to the business

entity” (Yudell v. Gilbert, 99 AD3d 108, 113 [1st Dept 2012]). A major consideration in
determining the derivative nature of the claim is “where sharehelders suffer solely through

depreciation in the value of their stock, [in which case] the claim is derivative” (id.).

sue derivatively but not individually” (4brams v Dénati, 66 NY2d 951, 953 [1985], Yudell, 99

AD3d at 114).

Additionally, a plaintiff must “make a presuit demand or adequately allege that demand

g was excused” (Barone v Sowers, 128 AD3d 484, 484 [1st Dept 2015]; Business Corporation Law-

§ 626 [c]). “A pre-suit d‘emanﬂ is similarly required in a derivative action involving a limited

~ liability company” (Najjar Group, LLC v West 56th Hotel LLC, 110 AD3d 638, 639 [1st Dept :
2013]). A member of a limited liability company such as plaintiﬁ‘ has sta#:ding to maintain a

derivative action on behalf of the LLC(Tzolis v Wolff, 39 AD3d 138, 142+44 [1st Dept 2007]).

The complaint does not expressly plead a derivative claim on behalf of CYP. In fact, CYP
is sued as a party defendant. Thus, the Court views all of the causes of action in the complaint as

direct claims by Chen. Although the caption of the action purports to be a derivative action on
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behalf @E@FD as well asan actmaéby Ghen mdmdmlly, plmntlff“s a}ltgatmas in the complaint

Jg

and theigg

nents of her counsel dwnot trate that Chen is attemptmg to vmdwate SFB’& IR
nghts There isno allegataen that SFID%S entitled w~memb¢rsh1p interest inCYP Chen treats
SFD’s alleged wire transfer of $3.1 million mtercmeably -with her own contribution of

$499,000.00. No other injury to SFD is noted in the complaint, Accordingly, so muchofthe

complaint s is asserted on behalf of SFD, LLC, and as can be deemed to assert derivative cliims:

on behalf of CYp Enterprise, LLC, 1sélsmxss¢dmﬂ10ut prejudice.

Accounting and Appﬂimwﬁkt of a Riweiv&

As the basis of the portion of defendant’s mﬁfzon seeking to dismiss the claim of |
accounting-under LLCL{§1102(%5)3 ﬁlies on the argued unenforceability of tﬁe contract and
absence of a fiduc‘igry, duty flowing from DmtaChan, both_failiag arguments, the motion is
denied as to the seventh cause of ae’tiqn for accomﬁng |

Plaintiff’s eighth causes of action for agpainttnmcof a receiver must, however, be

* dismissed, since LLCL §703 (a)*, upon which plaintiff relies, applies only when a dissolution of |

the limited liability company is sought, a claim not asserted here. The Cort declines plamzt:ﬁ"s
invitation'to use its equitable powers to appoint a receiver.

In-aecordance with the foregoing, it is hereby

3. LLCL §1102(b) provides,

Any member may, subject to remomble standards as may be set forth in, or pursuant to, the
operating agreement, inspect and copy at his.or her own expense, for any purpose reasonably

" related to the member's interest as a member, the records referred to in-subdivision (a) of this
section, any financial statements maintained by the limited Hability company for the three most
recent fiscal years and other information regarding the affairs of the limited liability company ‘5}"_" i
as is Just and reasonable.

4 Although plamtlﬂ‘ ’s complaint cites to paragraph (b) of Section 703 as ;egal authority for uppommem

~ of areceiver, this appears to be a typographical error, as it is pm;grayh (a) that ﬁmvndes for appothtment

of a receiver in case of judicial dissolution.

n
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ORDERED that the moion to dismiss pursuant to CPLR 3211(a) (3), (5) is granted to the

extent of disinissing the secmdcaase of action for fraud, the fourth cause of action far
conversion, the sixth cause of action for partition, the eighth cause of action for appbihtment of a
receiver, and so much of the complaint as is asserted derivatively on behalf of SFD, LLC, CYP

Enterprise, LLC and CYP, LLC, and the motion s otherwise denied; and it s further

ORDERED that movants:shall answer the balance of the complmm within twenty (20)
- days from the date of this order.

This con#titutes the decision and Q@étﬁﬁth&(:ﬂuﬂ.

- Dates: '5/' 5’/4 7 - : o ENTER:

Ellen M. Coin, AJ.S.C.
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