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PR E S EN T: 

f Ion. JOSEPH F /\.RNETI 
l\cting Justice Supreme Court 

--~-----------------------------------------------------------)( 

LEANE N.1JRBANCIK, 

Plaintiff, 

- against -

NEAL P. TEITELJ3AUM, 

Defendant. 

---------------------------------------------------------------)( 

MOTION DA TE 6-9-16 COO l) 
MOTION DATE 7-14-16 (002) 
/\.DJ. DJ\ TE I 0-6-16 
Mot. Seq. II 00 I - MO 

ff 002 - XMU; CJ\SEDISP 

STEIN & STEIN, P.C. 
Attorney for Plaintiff 
195 East Main Street 
Smithtown, New York I I 787 

LAW OFFfCES OF DENTS J. KENNEDY 
Attorney for Defendant 
1325 Franklin Avenue. Suite 340 
Garden City. New York 11530 

Upon the following papers numbered I to__)]__ read on this motion for summarv judgment ; Notice of Motion/ Order 
to Show Cause and supporting papers I - 15 ; Notice of Cross Motion and supporting papers 16 - 28 ; Answering Affidavits 
and supporting papers 29 - 54 ; Replying Affidavits and supporting papers 55 - 57 ; Other_; it is, 

ORDERED that the motion by plaintiff Leanc . Urbancik for an Order granting partial 
summary judgment in her favor on the issue of liability is denied as moot; and it is furth1.:r 

ORDERED that the cross motion by defendant Neal P. Teitelbaum for an Order granting 
summa1y judgment in his favor di smissing the complaint is granted. 

This is an action to recover damages for injuries allegedly sustained by plaintjff Lcane N. 
Urbancik as a result of a motor vehicle accident that occurred on October 26, 2011, on the Cross Island 
Expressway, about 600 feet north of Northern Boulevard. Queens, New York. The accident allegedly 
happened when a vehicle owned and operated by defendant 1 cal P. Teitelbaum failed to stop and struck 
plaintiff's stopping vehicle in the rear. Ry her verified complaint, as amplified by her verified bill of 
particulars. plaintiff alleges that, as a result of the accident, she suffered serious injuries. including 

[* 1]



l irbam:ik ,. l«:it~:lhuu111 
llllk:~ ~u. l-t-8882 
PagL' .'. 

h<:rninlcd :111d bulging disl.."s or· tl1L' cervical and lumbar spine. lkkndn11l 1H l\\ 1110\.L'S li.1r -.:u111111:1ry 
_iudg1nc1l\ di:-.111issi11y. 1hL' cornplainl. illkging that l11sura1tcl' l.:l\\ ~: 10-t pr.:cludes plai11tiff fro1n 
pursuing a pL'rsn11<1 l injur>· claim because sh<: did nut sulfr:r a .. serious injury'" within the mcan inµ nl" 
l11sur<.11H.'L' I .:I\\ § 5 102 (d). In support. ddcndant submits. <1mung other things. lranscripls or Ilic p~rrtics" 
d.:pusilion IL'slilllOJ1)' and liil' S\.\ 'Ol'll mc..:Jic;tl J'\.'f10rl or orthopedic surgeon I )r. I );l\' id J. Wciss\)l't'g. 1\t 
tkknda11l·s request. l>r_ WL'issberg conductc..:d an exa111i1iation oJ'plaimilLmd rc:.:vic\\l'd 1111.:diu1I l'l'curds 
r1.·lall'd to 1h1.· in.iuric..:s alleged in this action. 

Plai111iff oppusL·s tkk11d;111t"s 111ntiu11. ;1 rg.ui11g 1lwt. ~1s ;1 result (Ir 1lw acc ide11 L. sh~· ..;ust;1i 111.'d a 
··o.;critlllS in.jury" as dl.'lined h~ the sUrl utc hec<1use she suffers from. among other thing~. hulgin~ and 
herniated discs in her cervical and lumbar spi11c. Plaintiff further ullq.tcs that _.;he sul'k rs rrorn deficits in 
range ornH1tion in her cervical spine. \vhich pennancntly and signilicanlly limit ils use. In opposition. 
plaintiff submits SC\'Cral documents, induding ha ()\\ill affidavit (IJ) artidav it or Dr. Michael Cole. her 
treating chinipractor. and hi.:-r medical n:cords relating tn lhc subj eel accident. In addition. pl a inti IT 
moves for partial summary judgment 011 the issue or liability. arguing that (_klcndant·s negligence \Vas 
the sok kgal um! proximate cause ol'Lht: collision. In support. plaintiff submi ts several documrnls. 
including trnnscripts or the parties· deposition kstirnony. In reply. ddendunt submits an allirmaLinn or 
his allorncy. 

Insurance I .aw§ 5 IO~ (d ) ddim.:s --serious injury .. as .. a personal injury which results in death: 
Jisme111bcrn1enl; signi licant c.lisligu rcme11{; a fracllln!; loss of a kt us: permanent loss or WiC 01' (I hody 
organ. member. rune! ion or system: permanent consequential I imitation or usi..: 1>1' u body or~un or 
rn~rnbc:r: signi licant limitation or use 01· a bo<ly /'unction or system: or a 111c..:dically determined injury m 
impairmcllt or~\ \J()l1 -pern1anc1ll 11ature \\ hit:h rn:n:nls the in,iu red person l'rorn pcrl(m11i11g suhstan tiully 
a ll \)r the material acts which consti lute such person's usual and customary daily acti vi 1 ies for not kss 
than ninety days during the one hundred eighty days immediately folJ()\Ving the OCCll lTL!llCL' Of lh1.: injury 
o r impaim1ent." 

/\ dl'li..:nda11l seeking sumlllary judgment on the ground that a plaintilTs negligence claim is 
barred hy the No-Fault lnsmance I ,aw hears the initial hurdcn or establi shing ti pri111u/i.1cie CitSC that the 
plainti IT did not susta in a '·serious in,iury'' (see Toure 11 .1 1'is Rent A Car,\)-.-. .. 98 NY2d 3-15. 7.+6 NYS~d 
8()5 j'.2002 I: Gadt~I' 1• 1:-)'ler. 71) 1Y2d 955. :'\82 YS2d 990 119921: Be/trr111 v Pmt•o11• Umo, Inc .. tJ8 
/\IX>tJ 1070. lJ:'I NYS2d 231 l2d l)ept .201211. When such adcli..:ndant 's motion rc lit.:s upon the l'i11di11g:-. 
ur the dekndant· s uwn "itncsscs, those findings must be in mlrnis!-iiblc 11.>rm. such as anida\ its and 
lll'finnation~. and no t unsworn reports, to demonstrate cntitlcmem to judg1rn.:nt as ~1 mailer 01· hm (se(' 

Brite 1• Miller .. 82 /\1)3J 811. 918 NYS2d ]4912d Dept '.W I 11: Damas 1• J'aldes. 84 1\lrld 87. 92 1 
NYS2d 11-l l2d lkpt 20 11 J: Pagano,, Ki11gsb111:r. 182/\ l>2d1.<>8, 270, 587 NYS2d 692. (194 12d Dept 
I 992 I). Once a dcknda111 meets this burdrn. tlic pbi 11L il'J_' rnu:-.t j')('L'scn l prool'. in ad111iss ihk li.rnn. \\hie Ii 
crc<1lc:-. a rnall'rial i ssui.: o 1· f'ac l (St'<' Gadt~I' 1• /-,) •/er. ·' 111>ru: 7.uckenmm 1• Ci~1 · f~( Nei l' J'ork. -19 NY 2d 
)57. -l.27 1YS.2d )<)) 11 <>8() I: Beltran 1• Po wow Umo, Inc . . s11prn). 
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. \ pt~1i111i ff d;1in1i11µ i11jur: "ithin the ··pernwncnl c1111sl.'qlll'llt ial ti111i1;111u11 ·· \lr ··sig11ilil·a11t 
li111ilali\lll .. o f llSl' catq;urks nl' tfll· Sta\Ull' llltlS\ Sllhstanti<lh.' his or hl.'r C1)!11plai111-; ol' p;1i11 With nhjl'Cll\ l' 
llll.'dical cvide11ce -.;fhn\ ing lhl· cxknt or degree or 1h1.: limilation (>r 11wYe1w.:11l caused hy the i1~iur: and 
ii-- duration (\·ee Scltilli11g 1· /.almulor. 136 t\D.1d 88-L 25 iYS3d 3.11 12d Dept 20 I(> I: Ro1•elo 1• r 'o/lJ. 
X~ .\Ind to.1-l. 921'\YS2d12212<.I Dept 20111: McLoud 1· Reyes. 82 1\lrl<l 8--18. 919 NYS2d 3212J 
Dept 201111. ·1 o pn)\e significant physical limitation. a plaintiff must prL·scnt cither object in: 
qu:111LitatiH· cYidem:e ol. the fuss 1lr range nf motion a11d its duration hased on a 1\:ccnt 1.::-:amination 1lr a 
Slll'!ic iL'lll description uf'tflc .. lflH.tJitati\·c ll<ltlln.:" orplainti!rs limitations. With \Ill (lbjel:ti\e basis. 
C1llTclating plaintilr-.; limitations ll> the normal rum:ti1ll1. purpose. and USC or the body part( .\'('(' Perl I' 

Meller. 18 NY1d 208. <)J() NYS2d 65512011 I: Toure 11 A 1>is Rent A Car $)'.\'fems, Inc .. s11;m1: 

.lhEac:lti11 "Ci~r <~/Ne"' York. 1.17 t\DJd 753. 756. ~5 YS.1tl 6 7?.. (>75 l'.ld lkpt 20 Hi I I. Prnol· nr a 
herniated disc. without ~1dditional objectin: medical e\'idenee establishing that th1.: accident resulted in 
..,ignilicanl ph)sical limitations. is not alone surlicient to establish a "s1.:rious injur~ ·· \\ ithin the 111eaning 
or lhl· Statulc (sec Pomme/ls I ' Pere: . ..J I Y3d 566. 574. 797 IYS2d 380. ]8..J I 20051: I/ayes I' Va.\·i/io.\". 
% .\D3<l 1010. 9..J7 "\ YS2d 550 !2<l l)epl 2012]: Sc/Jeker 1• Brown. 91 1\D3d 751. 93(> 1 YS2d 28.l 12tl 
I kpt ?.O 12 ]). Further. a plaint i IT sed:.ing lo rernver da111agt.:s under the ··<)()I J XO-da: s .. category or 
"st.:riou~ injury"· must prove the injur:· is ··medically determined:· meaning thm the condition must he 
substu nti~ned hy a ph> sician. and the condi tion must bc causally re lated LO the uccidcnt ( \'l!e />1Tce 1• 

Nelson. 124 AD3d 85tJ. 2 t YS3d 214 !2d D1:pt 20151: Stre11k 11 Rodas. t 11 /\D3d 920. 976 NYS2d 151 
I 2d Dept 20 131: Beltran 1• l'mvow Limo, file .. s11pm). In addition. a plaintiff who terminates thcrapeutil.: 
measures followin~ an al.:l.:ide!nt. vvhik claiming ··serious injury." must offer some reasonable 
e..;pla11ation for ha\'ing done so to pn.!,·ail on his or her claim (see Ramkumar 1• Grand S~1·le Tra11sp. 
/::11/er.\·. Inc., '.:!2. Y3d 905, 976 YS2d I 120131; Pommel/.\· v Perez. supra; Dal'id 1• Cacere.\ , % /\D3d 
990. 9-17 YS~d 15912d lkpt ?.0121). 

l)dcndant's submissions establish a prinw f(1<:h1 case that the alkgcd injuries to plainti!'l's 
ccrvical aml lumbar spine Ud not constitute ··serious injuries" wi thin the nit.:aning or l11su1wKe I ,<.I\\ 

* 5 102 (d) (see Toure 1• /I 11i .\· Rent A Car .S'.rs .. supm: Gad(~)' v Eyler. sUJJm: Beltran 1• l'owmt• Limo, 
luc .. Sll/Jrll). Ddl.:nc.lant has presented competent medical evidence that 11011e or plaintitrs alkg~J 
injuries foll under the ··permanent consequential I imitation .. or ··signi Ii cant I im i talion" or use l.:atcgorics 
or the Sl<lllllL' (S<'C' Perl,. ft1e/1er . . \l/j}l'(I: Sc/1illi11g ,, l.abrador. supru: R01·e/o ,. ' 'o/( J'. \lljJrll). In his 
aninlll·d rt.:pnrt. Dr.\\ cis-..hl·rg ..,l;lle'>. in rckq1111 pan. that during his l'Xamina11011. plai111iff e:xhihi1ed 
norlllal jni11L functioll during range or motiun tl''iling or her Cl'rvicaJ and thorncolu111har spinc. thal llll 
spaSlll or tenderness \\~\S tlctCl.:ll'd Oil palpation ortht.: sp ine. and that the rclkXi.!S and S4-::nSalion in her 
11ppcr and lower c;.;lremitics were normal :.uid intact. /\lthough Dr. Weissberg noted mild lo n10tkrale 
li milation in lkxion of'p la intilrs cervical spine c.luring his examination. this limitation was not 
-..ig11ilicant ( \('<.' P1:rce I' Nelson. 124 /\ D1d 859, 2 NYSld 2 1-l 12d lkpl '.W IS I~ II C'11111g Lim 1• 

C/1mba\·-:,c:,. <)5 AIDd ()50. <M4 I YS2d 13() I 2d Dept 20121: Uve(i· 1· Fema11de:. X5 1\J)'.)d 981. 925 
NYS2d 65012d l)cpt 2011 i). Dr. Weissberg. c.liagnoses plaintiff as ha,·inµ sulkn::d spr:1ins nl.thc 
C\.T\ ical and thoracolumhar -.;pine anc.l condudcs that 1hesc conditions hm c co111pk1cly rcsoh·cd. 
I unhcr. through plainti tr s °'' n deposition tcstimon~ that she was con lined to bed and home for onl: a 
I~\\ da: s a Iler the ace idem and that she was ahsL:nl intcrmi ltcntly from her collegL' classt:s aJ'tc1wards. 
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d..:li..·11da111.._·-..1 ~1hli-..h1.:d.11ri1J1t1 fade. 1ha1 plain1iff did not ..,ufll:r i11j11r~ \\itlii111he ··l)() I XO-da~s .. ca1 .... ·µnr~ 
ol 1h.._· .... 1.11ui....· ( 't t' 1'1:i·ce 1· ,\ 'dw11 . \ll/W<1: .\'tre11!. 1· Rod1t\. 'll/>r<1: Uelttt111 1· Pr111·m1· /_i1110 . In c .. 'II/WO ). 

I inall~. plai11t11rs d ... ·p11'iitin11 t1.:sli11wn~ 1.kmon-.;trntl's that there \\as .i 1 -~ear gup in tn.:atm .... ·nt l(1r hl'r 
i11j11ri.._·..,. l'n1111111id 2ll 12 until .\pril .201:" . \\ithoul r....:a-.;01whk ....::-:pl:ma1ion. alLIHiuµh she tc:-. tili .... ·d 1ha1 -;lw 
It.ts pri' aLL· lt....::1 l1h 11h111wH.:l' (.,ec Ramh"umar 1· Grand S~rle Tr111np. 1~·111er.\·. Inc .. ,·111iru. l'o11111wl/\ 1· 
Pere: . . rn;wu: Be/tr1111 1· Pm1•ow l.imo, /11c . . Sll/J/'11: Dm·id 1• Cacere\ . '"11/Jl'U J. 

lkkndant hu\'ing mt..:l his in itial burden on the motion. tlw hunk11 slli fhxl 10 plaint.ill to raist" 
tri<thk iss11.._· ol' l~IL' t ( ,·ee Gadt~)' 1• /:~r/a. ,.,,,)}'(/'. 7.11ckemu111 1• Ci~r 1~f"Ne11 1 l'ork . s11;>ra: Beltran 1· Powow 
U1110, Inc .. ·'11/JrU). lniliall). th .... · Court notes 1hal the 111 ;~jority 111' tli....: , ·;11·ious tltl'dic;tl r .... Tords a11d r .... ·pnns 
s1 1hn1i111.·d hy pl ui nti ff \\ erl' not considered in 1hc <.ktcrminat ion n l' this 11101ion lx:c:iusc. although 
aflinncd as " true aml <t<.:cmatc copies .. of' plaintilrs medical rccnrds by hc.:r tn.:ating physicians ( ''<'< ' 

( ·p1 R 4) 18 le ll. tlK·y arc 1111S\\orn and not affirmed. and therefore. not in admissible form (see <irano 1• 

. l11gera111i. 79 N Y.2d X 13. )80 NYS:2d 178 I 1991 I: lri-;,tm:r 1• Lim/or. I l 0 /\ l)~d 846. 97} YS2d .2% 
I 2d I kpt .20131: ,1/c:Loud '' Reyes. s111>rn: Was II i11gto11 1• lt/e11do::a. 57 A f)ld 977.. . 8 7 l . YS2d :n6 I 2d 
I kpt .2008 j}. 1\llhouµh the Court <.:onsidc rcd the sworn report or Dr. Cole. su<.:h report is insuffo.:icnt to 
raise a triabk is-;u..: ,)f fact as lo" hcther plaimiff suffers from a ··permanent conscqu .... ·ntiar· or 
··significant liniitation·· in thl' use of' her ccn ical and lumhar spine. In hi-; report. Dr. ( \ilc conclw.ks that 
plaintiff suffer-; from disc herniations and bulges in her <.:ervical an<l lumhar spine as a r .... 'sult or the 
subject accident. and that she ....:xhibi tcd loss or range of motion in these arc as during. a n:t:i.:nt 
c.'\arninalion ( H'e Perl 1• Melter. supru: Toure 1• A vis Reul A Car Systems, Jue .. ,.11/Jru: l•tfd~.:aclti11 1• City 
of Sew J'ork. ,\///)/'Cf). l lo\\'C\'\.'L Dr. (_\)lc states that he re\ iewed rlainti rrs radiological report:-. . name I~ 
!'rom magnt:tic n.:sonancc imaging (MRI ) and computed tomoµraph) (C'T ) imaging performed on 
plai11 1iffsh\lrtl~ al'tcr tht..: acci<.k11t. As these reports arl' not in ad111 issihk limn. l)r. Cok·s re liance upon 
Lhcm in rcll(kring his npiniPn that thc alkgcd inj uril's shown on tht.: i111<1ging fil111s \\Ct\: caused hy th..: 
ucci<lc..:nt and th:u these i i ~jur i es have caused plc1i nt irrs range l>I' motion n.;slrictions lacks prohati\ .._.value 
(st><' l '(lsqu e-:. 1· ./0/111 Doe # I. 73 /\ DJd 1033. ()05 NYS2d 188 l2d lkpt ~01 01; Vilomar 1•Castillo. 73 
/\D.)d 758. 90 I NYS '.2d (1) I I 2d Dept 20 I 0 ]: Vickers 1• Frauds, 61 /\ IBd 1150, 88J YS2d 77 12d 
lkpt '.2009 1). Further. as Dr. Cole.: did nol hcgin rendering tn.:almcnt to plaintiff until /\pril 2015. about 
three and a hall'y..:a rs af'tcr the accident. his report is insuffo:icnt Lo d..:monstralt.: the durati(ln ol'lh..: 
claimed range n!'nwtion limitations in plaintifrs cervical and lumh:ir -;pine, and that such limitations 
cau-;ally rcla1....:d tn the suhjeet accident (see P1:1•ce 1• Nelwm . \'11/ll'cr: Ro1•elo 1• J ·oh:r. ,.ti/II'(!: i\lcJ.oud 1· 

Reye.\'. ·' 111 wu). 

111 ad<litiPn. pl:11ntifrs aflida' it !'ails to gin.: an adequate e.'\pl.mati1'n for her 3->car gap in 
treatm....:nt. as lt .... '1' c1>tllenti1111 that she had reachc<l maximum thc.:rapc..:uti<.: bc.:n....:lit f'rom physicul thcrap~ 1s 
IHH ... upportcd h~ a healthcare prnvider's determination that t:ontinucd treu1111c..:nt \\11uld he mercl: 
palliali\ '-'in nature (.we 1'0111111ell.•• 1• Pere:. s111u·a. at 577: Jea11-Ht1pliste 1• Tobia.\. 88 ,\1)3d 962. 9_> I 
\I YS'1d (1-l:" 12d Dept 2011 J: Park 1• lie .!1111g l .ee. 8-1 t\D1d <)<J-1. ()_22 NYS~d 5(>-1 l2d Dept .20 11 ]l. 
\ l\1rL'\l\ L'I'. plai1tti rr S ._llhllli'iSiOl1S an.' i11sul'!icic11t tO raise,\ (riahk i'i .... lle nl° l:tt:I ,IS tO \\ h\..'lhcr <;IJI.' 

o.,11sta i11cd IH1l lfK'l"ll l.t1 1c11t 111.imil.'.s that ld1 her unable tu pl.'.rl(1rn1 suh-;1<1111ia l I ~ nil her 11ornwl dail : 
acti\ itil.'S l<.>t lll k:ISt I)() OI° the 18() da; S itl1lllt.:d iatl'I) lt>ll (l\\ it1g the accident (St'<.' .fo/111 I' J.i11de11 . 12·1 
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. \l).\d 51)8. I \IYS 1d 27-l 12d Dept 20 I ) I: II C/11111g Li111 1· C/Jralws-:.c: .. s1111ru: Rfrera 1· Busltll'ick 
Ridgell'ootl Props., Inc. ,(>-; \l)_)d 71.'.2 . 880 ' YS~~d J. JtJ l ~d lkpt ~001) j ) . ·\ s p la i111 irr ._ s11h111 issit>11s :11\· 

i11sulfo.:i1..·111 tn dcnw11slra1c 1ha1 tht:sl' alkgcd limilu ti1111s an.: L'<Hts<t lly n.:l alcd l1l 1h1.: -: uli.kcl accidcnl :111d 
1:1il Ill llf"kT a rcasrnwhk L' '\p la n:it inn for her µa p in 1n.:at111c11l. slic foils lo rebut ddc11da111 's ;,,-i111u /it«ic' 
sill>\\ i11g 1h:11 sill' did 11u1 s11f'li:r a .. sniuus injury .. \\ithin thc...· rncan i11g o l' thL· slatutL· (sc'c ' lnsur:mcc I ;t \\ 
~ 510'.: Jd I: Perl 1• Jl/elter. m1n·u: 1'0111111efl.~· 1• Perez. \llf"·u ~ P1:rce I' Nelson . . \'/I/ml). Finally. :is 
dd{:nda111·s motion f'm Sll llll1H1 ry judgmc111 dismissing lht: complaint based Oil plain tiJrs l~tilurc tn 11ll'l'l 

the -;critius ini ur~: tlm.:slHild is g ranted. plai11tirrs cross nHHit.in is dcnicd. as moot. 

In light or the fo rcgning. dckndnnt· s motion for Slll1llllary .judg111c11I is gr:111tcd Hild plaintifrs 
cross motion for su111mar~ judgment is denied. 

l)utcd : January 10. 2017 GRANTED 
JAN 1 0 2017 

JUDITHA. PASCALE 
Ctilttda.-

- """X_ FINAL DISPOSITION NON-l' INAL l)ISPOSITION 
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