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SUPREME COURT OF THE STATE OF NEW YORK

COUNTY OF NEW YORK
ZIMING SHEN & JOANNA FAN, ' | Index No.: 150808/2016
Plaintiffs, : |
DECISION/ORDER
-against- ' ' '

MORVILLO, ABRAMOWITZ, GRAND, TASON,

SILVERBERG, P.C.,

Defendant;

¥

Recitation, as required by CPLR 2219(a), of the papers considered in the review of this motion:

Papers " Numbered
Notice of Motion and Afﬁdavits/Afﬁrmations/
Memos of Law annexed ' 1

Notice of Cross-Motion and Affidavits/
Affirmations/Memos of Law annexed
Opposition to Cross-Motion and Reply
Sur-Reply (Motion Seq. 002)

Opposition to Sur-Reply (Motion Seq. 002)

W B W N

ERIKA M. EDWARDS, J.:

Plaintiffs Ziming Shen and Joanna Fan (“Plaintiffs™) brought this action against
Defendant Morvillo, Abramowitz, Grand, Iason, Silvefberg, P.C. (“Defendaht”_) seeking to
recover damages for Defendant’s alleged failure to conduct a sentencing hearing, called a Fatico
hearing, in Plaintiff’s federal criminal case. Plaiptiffs causes of a'ctioﬁ include legal malpractice
(Count I), breach of contract (Count II), breach "(!l)f ﬁdﬁciary duty (Count III), fraud (Count IV)
and deceit under Judiciary Law § 487 (Count_ V). Defendant moves to dismiss all five causes of
action for failure to state a cause of actiqn and based on documentary evidence, pursuant to
CPLR 3211(a)(7) and (a)(1) and. because the breach of contract, breach of fiduciary duty and

fraud counts (Counts II, III and IV, respectively) are duplicative of the legal malpractice count

2 of 13



[* 2] . , —HNEEENEO—4+56868+20 it
| NYSCEF DOC. NO 77 RECEI VED NYSCEF: 03/20/2017

| <
|

(Count I). Defendant also moves fér an award of costs, including attorney’s fees and sanctions _
against Plaintiffs and Plaintiffs’ counsel, pursuant to 22 NYCRR § 130-1.1, because the
complaint and Amended Vevriﬁed Complaint are frivolous.

For the reasons set forth herein, Defendant’s motion to dismiss is GRANTED to the
extent that Plaintiffs’ Amended Verified Complaint is dismissed against Defendants and
Defendant’s motion for sanctions and other relief is DENIED.

BACKGROUND

It is undisputed that Plaintiffs retained Defendant to represent them in a federal criminal
~ matter after Plaintiffs had already waived indictment and pleaded guilty to an Information, but

they had not yet been sentenced. The government alieged tha;t Plaintiff Fan was the executive
director of a non-profit organization which provided nursery and kindergarten services to
children and Plaintiff Shen owned various businesses, including one which sold food to Plaintiff
Fan’s organization. | Plaintiffs were accused of submitting fraudulent reimbursement claims and
misappropriating $3 million by depositing the money into various personal and business
accounts and using it for improper purposes.

Plaintiffs wished to challenge the alleged loss amount. Defendant reviewed numerous
documents which were seized from Plaintiffs by the Intema1 Revenue Service during the
execution of a search warrant. Plaintiffs and Defendant worked closely with a forensic
accounting firm to obtain information necessafy to prepare a report to challenge the loss amount
in hopes of reducing the severity of Plaintiffs’ sentences, including the amount of time of
incarceration or probation, enhancements and the amounts of restifution and forfeiture.

On April 12, 2012, prior to Defendant’s representation, Plaintiffs pleaded guilty and

admitted to scheming to defraud and stealing from a federally-funded program designed to
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reimburse service providers for the cost of feeding their clients. Defendant was contacted by |
Plaintiffs on June 26, 2012 and began conducting work on the case. Defendant provided

- Plaintiffs with a letter of engagement on June 29 2012, and Plaintiffs 51gned it on July 20, 2012 :

. During Defendant’s representation, Defendant spent numerous hours rev1ew1ng the documents

- seized, researchmg issues, preparmg arguments to present to the government to reduce the loss
‘amount and Plaintiffs’ sentences and representing Plaintiff Shen in a bond revocation hearing -
held on September 7, 2012. After the hear_i'ng, Plaintiff Shen was found to have violated the
conditions of his release and the court remanded him until sentencing.

Prior to sentencing and before Plaintiffs advised the court of whether they wished to .
proceed with the hearing, Plaintiffs terminated Defendant’s services. and they each retained.
individual counsel. Plaintiff Shen retained new counsel on January 16, 201 3,and Plaintiff Fan
on March 12, 201 3 While represented by new counsel Plaintlffs and the government agreed on .

the disputed loss and rest1tution amounts and on April 5, 2013, the parties advised that court that '
there was no need for a Fatico hear1ng. Qn October l, 2013, Plaintiff Fan was sentenced to 57
months’ incarce.ration and on October 10, 2013, Plaintiff Shen was sentenced to five years’
probation. Both Plaintiffs were held responsihl_e for $.2..2 million in restitution and $3 million in
forfeiture. Plaintiffs both filed writs which included allegations”of ineffective assistance of
counsel and accused the attorneys who represented thern at sentencing of failing to request a

P

Fatico hearing. Neither accused Defendant of Being ineffective in any_manner.

PLAINTIFFS’ AMENDED VERIFIED COMPLAINT
In their Amended Verified Complaint, Plaintiffs allege in substance that they hired
Defendant for its expertise in their type of case and because the lead attorney agreed to conduct a

Fatico hearing to challenge the loss amount. Plaintiffs allege that Defendant’s attorneys spent
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excessive hours on unnecessgry mattérs, like editing letters from concérned parents, causing
Plaintiffs to pay Defendant over $630,000 in legal fees. Then, Defendant’s lead attorney
changed his mind and refused to conduct the Fatico hearing, causing Plaintiffs to terminate their
relationship for cause, hire new attorneys and suffer damages from being sentenced without

having the hearing.

DEFENDANT’S MOTION TO DISMISS AND FOR SANCTIONS

Defendant moves to dismiss Plaintiff’s Amended Veriﬁed Complaint and argues in
substance that all of Plaintiffs’ causes of action must be dismissed because Plaintiffs’ complaint
-is frivolous; Defendant never promised i’laintiffé that it would conduct a Fatico hearing;
Plaintiffs never asked for such promise and there was no such bromise made in Défendant’s
letter of engagement, nor in any document.
| Defendant further argues that all legal work conducted was necesséry and Defendant’s
billing was not excessive. Defendant alleged that it billed Plaintiffs $4.00,213.35, Plaintiffs paid
$362,989.05 and Defendant forgave the remaining $37,224.30. Plaintiffs did nofc object to
Defendant’s bills or the nature of its reprgsentation. Additionally, Plaintiff Fan complimenféd '
Defendant’s work and continued to pay down the bills for eight months after she ferminated
Defendant’s services. Defendant argues that Plaiﬁtiff Fan explained to Defendant’s leéd attorney
in substance that although she like him and wés very satisfied with his representation, she could
not afford to continue to pay Defendant’s fees so she had to retain new counsel. Plaintiff Shen
advised Defendant’s lead counsel in substance that hev was retaining a new attorney because,
since he was already incarcerated, he had nothing to lose and wanted to pursue a more aggressive '

defense to the loss amount without hurting his wife’s case.
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Defendant argues that Plaintiffs’ legal malpractice clailh also must be dismissed because
Plaintiffs were convicted of a crime which prohibits them from filing a legal malpractice claim
against their attorneys for claims arising out of their criminal case. Additionally, Defendant did
not ¥efuse to do a Fatico hearing, but Plaintiffs terminated Defendant’s service prior to such
decision being made. It was Plaintiffs and their subsequent attorneys who cﬁose nof to have the
Fatico hearing and agreed to the amounts of loss, restitution and forfeiture. Therefore, since
} Defendant did not représgnt Plaintifts dﬁ;ing their pvleas, when they chose to forego a Fatico
i hearing, or when they were sentenced, there is no proximate cause fbr Plaintiffs’ damages.

f Defendant also argues that Plaintiffs’ causes of action for breach of éontract, breach of

{ fiduciary duty and fraud should be dismissed because they are duplicative and identical to

Plaintiffs’ malpractice claim. Defendant contends that the letter of engagement proves that

‘Defendant did not promise to request a Fatz;co hearing, so Plaintiffs’ breach of contract claim
also fails. Plaintiffs’ bfeach of fiduciary duty claim fails because Plaintiffs waived any potential

- conflicts involving Defendant’s joint representation by signing the lettef of engagement and on
the record during the court’s Curcio heaﬁng, after having the opportuni‘.ty to consult with
separate cénﬂict attorneys who were appointed by the court. Defendant further argues that

Plaintiffs’ fraud claim must be dismissed because Plaintiffs failed to allege that Defendant made

a knowing misstatement to Plaintiffsv and they only allege that Defendant changed its legal advice
based on strategic considerations. Defendant further argues that Plaintiffs’ claim of deceptive
conduct under Judiciary Law 8 487 must be dismisséd because, as with th; fraud claim, there is
no allegation that Defendant engaged in egregious conduct required by this statute.

Finally, Defendant argues that sanctions against Plaintiffs and Plaintiffs’ counsel are

warranted because Plaintiffs’ action lacks any colorable legal or factual basis, and even after
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Defendant advised Plaintiffs’ counsel of the frivolous nature of the suit, instead of discontinuing
the action, he filed an Amended Verified Complaint.

PLAINTIFFS’ OPPOSITION

Plaintiffs oppose Defendant’s motion to dismiss and include attorney afﬁrmations, an
affidavit from Plaintiff Shen and a signed statement from Plaintiff Fan. Plaintiff Fan alleges that
she could not get a notary to come to her prison. Although the court is aware that inmates

| : incarcerated at most facilities have an oppoﬂﬁnity to have documents notarized, the court will
acc.ept Plaintiff Fan’s statement as partA of Plaintiffs’ opposition to Defendant’s motion.
l | Plaintiffs argue in substance that the court should deny Defendant’s motion to dismiss
{ because Defendant failed to demdnstrate that dismissal was warranted and the documentary
evidence submitted failed to refute all of Plaintiffs’ claiﬁs. Additiénally, Défendant failed to
include any invoices or »billing‘ records to support its c_laims.l Plaintiffs offered to voluntarily
withdraw their First Cause of Action for malpractice and attempted to alter their theories to rely
almost exclusively on their claims of Defendant’s alleged unnecessary and excessive overbilling
and Defendant’s failure_ to fulfill its promise to conduct a Fatico hearing. Plaintiff also stated
that if the court determined that their cléims did not encompass Defendant’s overbilling, then
Plaintiffs requested an 6pportunity to amend the complaint to add unjust enrichment. However,
Plaintiffs failed to include the proposed aménded corﬁplaint, nor file a cross-motion for leave to
file such amendgd complaint.
ANALYSIS

When considering Defendant’s motion to dismiss Plaintiffs’ complaint for failure to state

a cause of action, pursuant to CPLR 3211(a)(7), the court must afford the pleading a liberal

1 pefendant annexed its billing records to its Reply.
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- construction, accept all facts as alleged 1n the pleading to be true, accord Plaintiffs the benef_it of :
every p0551ble 1nference and determine only whether the facts as alleged fit within any |

: cogmzable legal theory (Leon v Martinez, 84 NY2d 83 87- 88 614 NYS2d 972 [1994)).
Normally, a court should not be concerned w1th the ultimate merits of the case (Anguzta v Koch '
179 AD2d 454, 457, 579 NYS2d 335 [1St Dept 1992]) However these considerations do not
apply to allegat1ons con51st1ng of bare legal conclusmns as well as factual claims which are ﬂatly'
contradicted by documentary evidence (Szmkm 2 Blank 19 NY3d 46, 52 945 NYS2d 222,

[2012]). -

3

- When conside‘ring‘Defendant’s motion‘lto..___dismiss based Ion documentary evi.dence,v the
court may grant the motion only vvhere the documentary evidence submitted utterly refutes
Plaintiffs’ factual allegations concluswely establlshlng Defendant 'S defenses asa matter of law |
(Leon, 84 NY2d at 88). |

When cons1der1ng Plamtiffs request to amend the complaint, Plalntrffs must properly
‘move for leave to amend the complaint and not. s1mply request such amendment in their
’ opposmon to Defendant s motion to dlsmlss Pursuant to CPLR/3025(b) the court has discretion
to grant leave to amend pleadmgs at any tlme and such leave shall be freely given upon such
y
, .terms as may be Just 1nclud1ng the granting of costs and contmuances (CPLR 3025[b] Fahey v
-County of Ontario, 44 NY2d 934 [1978]) e

' Such leave to amend shall be freely glven asa matter of discretion in the absence of

prejud1ce or surprise, unless it is palpably 1nsufﬁc1ent or patently devoid of merit (MBIA Ins.
| hCorp. v Greystone & Co., I'_nc.,b74 AD3d‘49‘_'9 [15“ Dept 2010))- Hovvever, “to conserve judicial _
: resources, examination of the underlying merit of the propOsed amendment is mandated” so “a

motion for leave to amend a pleading must be supported by an affidavit of merits and evidentiary
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proof that could be considered upon a motion féf summary jngment (Zfzié’ Theatre (;‘orp. v Sona
- Realty Co.., 18 AD3d 352, 354-355 _[15‘ Depf 2005]). However, fhe movant must include the
‘proposed amended or supplemental pleadings clearly showing the changes .or additions fo be
made to fhe pleadings (CPLR_3015[b]). _ |
In applying these legal priflciples to the facts in the iﬁstant matter, the court finds that
Defendant dembnstrated that dismissal of all of the causes of action in fl_éintiffs’ Vériﬁed
- Amended Complaint is Wanénted for Plaintiffs’ failure to state a cause of action ar;d based on
-documefltary evidence throu’_gh the engagem'ent letter énd eniail correspondence exéhanged
' bet_ween thé parties. Even though Plaintiffs were willing to Voluntarify Withdraw théir
malpractice clairﬁ, Plaintiffs’ failed to esf_ablish each.e_lement» of an.yvof their other causes of
action. |
- Additionally, tfle court -declineé to graﬁt Plaintiffé’ request to amerid ‘their complaint to
ad\d unjust enrichment as such claim would also vb.e without fnerit ba;ed on.t_he 'factuél allegations
~and evidence presented. Furthermore, Piaintiffs failed to prop;:rly move for leave of court and
Piaintiffs failed to attach a proposbed afmended complafnt, as required by vCPLR 3025(b).
| .Thereforev, the court denies _P»laintiffs’ request for 1¢avé to amend their complaihf.
Plaintiffs’ claims set forth.in theif ‘Aménded Verified Cofnplefint must be dismissed -
' Because the causes of actioﬁ in _the compléint. iare primarily based _oﬁxDefendant’s alleged promise
to conduct a Fatico hearing, Defendant’s failure to concfuct the hearing, Defendant.’s inherent
conflict of interest through its joint reprgsentation of Plafntiffé and Deferfdant’s excessive billihg '
- without conducfing the Fatico hearirfg. Plaintiffshow'attempt tc.)_v withdraw their malpractice |
cause of ;ction and attempt to change_their primary faé_tual baéis to Defendant’s excessive billing

on unnecessary matters and for billing to prepare for a hearing they never intended to conduct.
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‘ However, such alteration would still'be insufﬁcient to support any of Plaintiffs’ remaining causes
| of action. | | .

. Plaintiffs’ malpractice claim is .also dismissed because Plaintiffs failed to demonstrate
Defendant’s failure to eXercise the ordinary reasonable skill and knowledge commonly possessed
by a member of the legal profess1on and that such attorney 'S breach proxrmately caused

| Plalntrffs actual damages (McC’oy v F einman, 99 NY2d 295, 301 [2002]). Plaintiffs also falled
. to establish that but for Defendant s neghgence Plalntiffs would have prevalled in the
underlying matter in questron (Tydzngs v Greenf eld Stem & Senzor LLP 43 AD3d 680, 682 [1St :
‘Dept 2007]). |
Plaintiffs’ claims for breach of contract,i breach of ﬁduciary'dut}; and fraud are
duplicative of Plaintiffs.’ rnalpractice claim as they .arise from the same.facts and seek the same
damages as the malpractice cla1m (see Sabo v Alan B Brill, P.C., 25 AD3d 420, [1 Dept 2006].
Plaintiffs cannot prove their breach of contract claim, as they falled to demonstrate
Defendant s failure to perform a provisron in an agreement partlcularly the terms of the letter of
engagement and prox1mate cause of Plalntlffs alleged damages |
Plarn_trffs breach of ﬁ_dumary_ duty claim failsvas Plaintiffs failed to prove Defendant’s
lmisconduct and proximate cause of alleged damages (Pokoik v Pokoik, 982 NYS2d 67, 70 [lS‘_
Dept 2014). l;laintiffs’ clairn for b'reach of fiduciary duty based on the conflict of Defendant’s
joint representation is refuted by Plaintiffs’ IWaiver of such conﬂict in the letter of engagement
and their knowing and VOluntary wair/er in court when ’questioned by the judge at the Curcio |
hearing after consultation with other attorneys who were appointed by the court.
Plaintiffs’ fraud cause of action fails as Plaintiffs failed to demonstrate that Defendant

made a false representation of fact, that Defendant had knowledge of its falsity, that Defendant
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made a misrepresentation to induce Plaintiffs’ reliance, or the proximate cause of Plaintiffs’
alleged damages (see New York Univ. v Cont’l Ins. Co., 87 NYZd 308, 318 [1995)).
Plaintiffs s claim for deceit under Judiciary Law § 487 is dismissed as Plaintiffs failed to
demonstrate that Defendant is guihy of or consents to deceit or collusion, that Defendant
- intended to deceive Plaintiffs or that Plaintiffs suffered damages as éresult of Defendant’s
conduct (Schindler v Issler & Schrage, P.C., 262 ADZd 226, 2_28.[1St Dept 1999)).
Although Plaintiffs argue.that Defendant prémised to conduct a Fatico hearing in em_ails
prior to beginning its representation, according to the évidence submitted by both paﬁies, it is
! clear that Defendant never promised to conduct a Fatico hearing, but merely advised Plaintiffs in
z substance that they had the right to challenge the loss amount, but based on thé | information
provided at the time, Defendant could not assess the strength df the arguments of either side.
- Furthermore, the retainer agreement contemplated such hearing by reqqiring an additional
$100,000 retainer fe¢ sho.uld a séntencing hearing be required ‘where it would be neceésary to

present evidence and/or call and cross-examine witnesses regarding the loss amount and

appropriate Sentencing Guidelines range. Such hearing was not promised, nor was it the sole

basis ‘for the scope of Defendant’s representation. Clearly, the documents submitted refute
Plaintiffs’ claims that Defendant made such promise.

| Furthermore, Plaintiffs allege that Defendant changed its mind and decided not to
conduct the Fatico Hearing. This blaim is also refuteci by the docur;rlentary evidence as it is clear
that at the time when Defendant’s services were terminated, Plaintiffs had not yet decided
whether to request a Fatico heariné. In fact, it was not until Plaintiffs both retained new counsel
when the court was advised that Plaintiffs and the government agreed on the sentencing issues in

dispute without the need to conduct a Fatico hearing.
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Even if Defendént determined not to go forward with a Fatico hea;iflg, based on the
evidence preseﬁted in this case, such decision would not be a sufficient basis té support any of
Plaintiffs’ (;auses of action. In cases similar to lPlaintiffs; it is often sound legal strategy for |
federal criminal defense attorneys to present evidence to the government in support of arguments
for lesser loss amounts without going forwérd with a formal Fatico hearing because of the risk
that the evidence introduced at such hearing could backfire and cause their clients to receive
harsher sentences. Attorneys often fear having their clients testify under oath or having evidence
presented at such hearings which would contradict their client’s prior statements made on the
record during plea allocutions, in written plea aéreements or made to law enforcement and/or
prosecutors. Such éontradictory testimony or arguments could underr_nine their defense by
causing their clients to lose acceptance of responsibility points, expose a client to additional
charges or sentencing enhancements, or simp.ly‘cause a client to lose sympathy or favor with the
judge, which could all increase the severity of the sentence.

There_fore, noné of Plaintiffs’ caﬁses of action survive Defendant’s motion to dismiss and
fhe court dismisses Plaintiffs’ complaint against Defendant.

According’ly, it is hereby \. |

ORDERED that Defendént’s motion to dismiss Plaintiffs’ Amended Verified Complaint
herein is granfed and the Amended Verified Compfaint is dismissed in its entirety as against
Defendant with prejudice and wjthout costs and_ the Clerk is directed to enter judgment

accordingly in favor of Defendant; and it is further-

ORDERED that Defendant’s motion for costs, attorney’s fees and sanctions is denied.

11
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This constitutes the decision and order of the court.

Date: March 8, 2017

7

~ HON. ERIKA M. EDWARDS, 3¢
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