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SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 45 , | v, v ‘

—— . N . X
STAFFAN AHRENBERG, et al., :
Plaintiffs, DECISION AND
-against- ORDER .
" Index No. 653687/2015
PATRICK LIOTARD-VOGT, etal, Mot. Seq. 006
Defendants. _
--X

HON. ANIL C. SINGH, J.:
In this action for, inter alia, _fraud, breach of fiduciary duty, negligent
‘ | misrepresentation, conversion, aiding and abetting: conversion, unjust enfichnignt,
quasi-appraisal, and rescissioﬁ, Staffan Ahrenb_efg, et al. (“plaintiffé”) move fdr a
} | judgment of no less than $20 million in damages against ASW Capital AG (“ASW |
Capital”), Patfick Liotard;Vogt, Joseph Robinson; ASM Medié Consult Corporation
(“ASM Media”j and aSmallWorld Hbldings Inc. (“aSW”). Defendaht ASW Capital
moves for an order dismissing all of pléintiffs’ counts pending 'againét them pursuant
to 3211(a)(7) and 3016(b) for failuré to state a claim, 321 1(5)(3) forﬂ lack of standing
and 3211(a)(1) on the basis of documentéfy evidence. (Mot. iSeq.._ 006). Plaintiffs

oppose.

" Facts ‘
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Prior to December 2012 .andb since May. 16, 2006,' aSW was the holdirlg
company of ASMALLWORLD, 'arr inv_itation only. online social network with
850,000 members. By De'cember 2012, ASW Capital had acquired a 95 percent
ownership stake in aSW. On December 5, 2012, .ASW Capital created ASM Media
and transferred all of ASW Caprtal s shares of aSW to ASM Media in exchange for
all shares of ASM Media. Subsequently on December 13, 2012 aSW merged with
and into ASM Media under a Delaware DGCL § 253 short-form merger. Following
the merger, the corporate structure was such that ASW Capital was ASM Medié’s
parent and aSW no longer existed. Because the merger occurred pursuant to DGCL

§ 253, all minority shareholders’ shares were ccnverted into the right to cash

~ reimbursement and all minority shareholders were entitled to an appraisal pursuant

to DGCL § 262.

Plaintiffs were minority shareholders of aSW. The merger converted minority
shareholders’ shares into a right to rec-eive $0.96 per share of common stock and
$1.24 per share of Preferred Series B stock. Plarntiffs did not exercise rheir right to
an appraisal and instead Brought this action in 2015. Their claims arise from the
valuation of aSW’s IP asse‘rs and blrsiness enterprise value for the purposes of the
merger. Plaintiffs allege that the valuation of aSW was too low because Alvarez &
Marsal Valuation Services LLC (“Alvareif’), the independent valuation ﬁrm'that
performed the valuation, was not given all relevant in_formation. Alvarez estimated
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aSW’s business value to b}e.betvsv/een $3.2 million and $4.6 million. For the purposég
of calculating a share price for vtl;e_ shdrt_-form merger, aSW was Valuéd exactly in
the middle of the esﬁmate ét $3.9 rnilli..on.' Yet, vplaint-iffs contend that 1n 2012 prior
to the merger, ASW Capital plaéed a Value on itself .for the purpéses of ﬁnaﬁcing,
but based on the same assets that yie}ded the $39 million valuation, of about $43
million. In their aétion, plain‘Fiffs contend tha_t they are entitled 'to be fully
compensated for their minority ;hares on the basis of a con;ideratién of all rélevant
financial infdrmatioﬁ. At the cbre_ of '.pléintiffs.’ c;i_air_ns is thé $43 million valuation
of ASW Capital tha;t_ plaintiffs allegeﬁ_}was material information for the purpbses of

-determining the value of aSW for the merger..

Plaintiffs’-have interposgd causes of action against ASW Capital for fraud
(count 1), breach of ﬁduciéry dufy (cbunt 4), negligent r‘nisr‘epres-éntativon (count 7), "
conversion (count 5); aiding an-ci abetting'colh\./ersion (count 6), unjust enrichment
(count 8), quasi-appraisal (counf 11) and resc_iss'if_)n (cqunt 1'2). Defendants move to
dismiss portions of éounts 1, 3;7 and 8 as it fel'atés to aSW’s sale of IP assets to
ASW Capital contending that plaintiffs ’-'__lack __sfanding to pursue these’ claims.
Defendants’ seek to dismiss the remai.}lder of plaintiffs’ causes of action based upon

conduct related to the short-form merger.

Analysis »

Legal Standard
3
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; On a motion to dismiss based on the ground that the-defenses are founded
upon documentary evidence pursuant to CPLR 321 1'(a)(1), the evidence must be

unambiguous, authentic, and undeniable. See Fountanetta v. Doe, 73 A.D.3d 78 (2d

Dept 2010). “To succeed on a [CPLR 3211(a)(1)] motion ... a defendant must show
that the documentary evidence upen-which the ‘motion is predicated resolves all

factual issues as a matter of law and deﬁnltlvely dlsposes of the plaintiff’s

claim.” Qzdemir v. Caithness Corp 285 A.D.2d 961 963 (2d Dept 2001), leave to
appeal denled 97 N.Y.2d 605. Altematlvely, “documentary evidence [must] utterly

refute plaintiff’s factual allegations, conclusively estabhshlng a defense as a matter

of law.” See, Goshen v. Mutual Life Ins. Co. of New York, 98 N.Y.2d 314, 326 |

(2002).

On a motion to dismiss pursuant to CPLR 321 1(a)(3), in which a plaintiff
lacks legal capacity or standing to sue, the court determines “whether the party

seeking relief has a sufficiently cognizable stake in the outcome so as v'to cast the

dispute in a form traditionally capable of judicial resolution.” Matter of Graziano v

County of Albany, 3 N.Y.3d 475, 479 (2004); see also Soc’y of Plasti'cs.I'ndus‘., Inc.

v. County of Suffolk, 7.7_ N.Y.2d 761, 772-73 (1991) (in determining whether a

plaintiff has standing to sue, a c'(')u;'t should look to “the existence of an injury in fact
- an actual legal stake in the matter being adjudicated - which ensures that the party
seeking review has some co_ncrete interest in prosecuting the action.”)

4
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On a motion to dismiss a cemplaint' for failure to state a cause of action
pursuant to CPLR 321 1(a)(7), all factual allegations must be accepted as true, the
complaint must be construed in the light most favorable to plaintiffs, and plaintiffs

| must be given the benefit of all r'easbnable inferences: Allianz Underwriters Ins. Co. I

v. Landmark Ins. Co., 13 AD.3d 172, 174 (lstv Dept 2004);_The court determines
only whether the facts as alleged fit within any cognizable legal theory. Leon v.

Martinez, 84 N.Y.2d 83, 87-88 (1994). The court must deny”a motion to dismiss,

“if, from the pleading’s four corners, factual allegations are discerned which, taken !

together, manifest any cause of action cognizable at law.” 511 West 232" Owners

Corp. v. Jennifer Realty Co., 98 N.Y.2d 144, 152 (2002).

“[N]evertheless, allegations consisting_ of bare legal conclusions, as well as

factual claims either inherently incredible or contradicted by documentary evidence, |

are not entitled to such _considerati“on."’ Quatrochi v. Citibank, N.A., 210 A.D.2d 53,

53 (1st Dept 1994) (internal citation omitted).

In any claim for fraud, New York law requires that “the circumstances
constituting the wrong shall bev .-stated in detail.” CPLR 3016(b): Under this
heightened pleading standard, a cla1m of fraud must be supported by factual

allegations that sufficiently detall the allegedly fraudulent conduct and giverisetoa

reasonable inference of the alleged fraud. Pludeman v. Northern Leasing Systems,

' 6 of 20
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Inc., 10 N.Y.3d 486, 492 (2008).

Whether Plaintiffs’ 'ha’V_e Standing té Bru;q these _(flaims |
ASW Capital’é motio'ri-".to dis'rfliss coUnfs 1, 3, 7 aﬁd 8 uridef CPLR 321 1(a)(3)
alleging plaintiffs’ lack of standing to sue related to aSW’s salé of IP assets to ASW
Capital is granted!. ASW Qapital argues that piéintiffS?: bre',ach_‘ of ﬁduciary duty
| ~ claim is derivate, not direct-in nature, and that plaintiff ‘does n’(v)t'have' standing to
individually bring these claims. See Memorandufn of Law. in Support, p 8. In order
“; to determine whether v‘a stockh_older'-’s*. claim is defivate ;)r diréét, the court should
consider “(1) who suffered the élle_ged harm- ~(th’é éorporation or the suing
stockholders, individually); ;md (2) who would reic?eive the benefit of any recovery | |

| or other remedy (the C_orborat_ion or the stockholders, individually)?” T_oolley V.

Donaldson, Lufkin & Jenrette, Inc., 845 A.2d 1031, 1033 (Del. 2004).

In Feldman v. Cutaia, 951 A.2d 727 (Del. 2008), fhe court elaborated on the

distinction between derivative and direct claims,

If the corporation alone, rather than the individual stockholder, suffered
the alleged harm, thé corporation alone is entitled to recover, and the
claim is derivative. Conversely, if the stockholder -suffered harm
independent of any injury to the corporation that would entitle him to
an independent recovery, the cause of action is direct.

! Whether shareholders have standing to sue quallﬁes as a.substantive issue in which the law of the state of
incorporation applies. See Namazee v. Premier Purch. Partners, L.P., 24 A.D.3d 196 {1st Dept 2005) As aSW was a
\ Delaware corporation, Delaware law applles in this court’s determination of standing.

6 -
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Id. at 732. However, “although each qtiestion is framed in terms of exclusive
alternatives (either the corporation or the Stockholders), some injuries affect both.
| the corporation and the stockholders” and in such cases, both types of claims may

be litigated. Thermopylae Capital. Partners, L.P. v. Simbol, Inc., C.A. No. 10619-

VCG, 2016 WL 368170, at *31‘(Del.v Ch., Jan. 29, 2016); see also Carsanaro v.

Bloodhound Techs., Inc., 65 A.3d 618 (Del. Ch. 2013); Loral Space & Commc’ns

Inc. v. Highland Crusader Offshore Ptrs., L.P., 977 A.2d 867 (Del. 2009).

Plaintiffs’ argue that their cvlaims are direct in nature bécause the merger
immediately followed the IP asset Sale and because the IP assetlsale imbacted their
rights as minority stockholders independently of ASW Capital. Under Delaware law,
“other than in instances of fraud of reorganization, a plaintiff loseS'étanding td

| maintain a derivative suit where the corporation, in which the plaintiff ho_lds stock,

merges with another compaﬁy.” Ark. Teacher Ret. Sys. v. Caiafa, 996 A.2d 321,
322-23 (Del. 2010) (“Caiafa”). Howevér, a stockholder maintains a post-merger suit
in extremely limited circumstances such as “if the merger itself is the subject of a

claim of fraud, béihg perpetrated merely to deprive stockholders of the standing to

bring a derivative action.” Lewis v. Ward, 852 A.2d 896, 902 (Del. 2004) (emphasis

added) quoting Kramer v. Western Pac. Idus., Inc., 546 A.2d 348, 354 (Del. 1988);

see also Lewis v. Anderson, 477 A.-3d'1040_, 1049 (Del: 1982).

8 of 20
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Therefore, “Lewis v. Anderson [end its progeny] ‘recognizes only two
exceptions to this loss;of standing rule: (1) where the mergerb itself is ithe subject‘. of
a clarm of fraud,} being 'perpetrated merely to deprive shareholders of their standing
to bring the derivative action, or (2)_ where the rnerger is essentially a reorganization

| that does not affect the plaintiff s relative oWner’ship in the post-merger enterprise.”

Lambrecht v. O’Neal, 2 A.3d 277, 284 n. 20 (Del. 2010).

Regarding their argumentthat the merger immediately followed the IP asset

sale, plaintiffs’ rely'up‘on In re Massey Energy Co. Derivative & Class Action
Litigation, 2011 Del. Ch. LEXIS 83 (Del. Ch. May 31, 2011). In Massey, the court

found that

Delaware law recognizes a single, inseparable fraud when directors
cover massive wrongdoing with an ‘otherwise permissible
merger...After allegedly intentionally engaging in fraudulent conduct

., that caused the stock price to plummet near bankruptcy, Countrywide

‘ ~ directors would understandably seek an acquirer to effect a merger that -

- would extinguish potential derivative claims...

1d. at *123-24.

Fatal to plaintiffs’ standlng argument is the analy51s that the M assey court
itself engaged in on nearly 1dent1ca1 facts as are presented here. There the plalntlffs
argue that the decision in Caifaia modiﬁes the standard set forth in Lewis v.
Anderson such that stockholders in a merger do not ultimately lose standing to

‘pursue derivative claims post-merger “where the complaint adequately alleged that

9 of 20
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the board of directors’ pre-merger breaches of fiduciary duty reflected misconduct
so injurious to the company that it led to the subsequent merger, even in the absence
of any claim that the board fraudulently negotiated or priced the merger transaction.”

Id. at 120-21. The Massey court rejected this proposition and found that

The Supreme Court [in Caifaia] appears to have perceived that there
was a factual basis for the fraud exception in Lewis to apply but that the
objector had failed to invoke that exception in a fair and timely manner.
To that point, the Supreme Court found that "[t]he extent of the
Countrywide directors' allegedly fraudulent conduct and breach of
fiduciary duties by failing loyally to oversee the company's practices in
good faith would have necessitated (a) corporate rescue; and (b)
individual legal protection. A merger was -one of few
available alternatives that met both of those objectives after the board's
allegedly fraudulent schemes bankrupted -a multlbllhon-dollar
company." Countrywzde 996 A.2d at 323."No one disputes," the
Supreme Court goes on to say, "that Countrywide neededto sell
itself, and at a price significantly below its recent share price."

Id. at 122-23 (emphasi-s added).

Two important and..ﬁmdam'ental distinctions separate the case at hand frotn
the Delaware Supreme Court’s ruling in Caifaia. Tne'tﬁrst distinction is the absence
ofa faetual basis for the ftaud e'xception to apply. Here,. plaintiffs’ do not argue: that
either‘the alleged fraud was committed to deprive them of standing or that the merger
was merely a reerganlzatlon Additionally, the holdlng in Calfala does not create a

third category of exception to the general rule artlculated in Lewis v. Anderson In

other words, the holding in Caifaia does not stand for the proposition that absent a
showing of either a purposeful deprivation of standing or a reorganization, the

9
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plaintiffs’ have another bite of the apple to be able to show. a single, irreparable

fraud.

The second distin.et\iorl is one of fact. In Lfala, a r_n'erger was the only
available alternativ_e as a r'.e'svult_'of the board’s 'fraudulerlt ,,scherhes.' Countrywide
needed to sell itself. Here,there are no allegations made hy pla1nt1ffs ’ that the merger
was necessitated by some fraud that left any of the parti_es with no other options but
to engage in a merger: The Alvarez and Marsal valuation report does not correct any

of these inconsistencies.

Next, plaintiffs argde that their claims are direct rather than derivative be_eause
the IP asset sale lmpaeted their rights lndependently' of ASWV,Ca'pital. The core of
plaintiffs’ argument is that aS_W'received less than fair Value_ for its stock when it
was conveyed to ASW C‘apital as part of the merger. However, eveﬁ if plaintiffs
were to recover under this_itheor.y, the remedy WOllld be for A.S.W_'Capital to provide

additional consideration to a_SW for those assets.

Therefore, plaintiffs’ claims are derivative in nature and ASW Capital’s
motion to dismiss plaintiffs.’ claims for lack of standing is .grahted. See Tooley, 845
A.2d 1031, 1033 (“whether a claim is der1vat1ve or d1rect depends upon “(1) Who

suffered the alleged harm (the corporatlon or the suing stockholders individually);

10
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; and (2) who should receive the benefit of the'recoVery_ or other remedy. (the

corporation or the stockholders, individually)?”).

* Plaintiffs’ Causes of Aotion.Related to the Merger
l - Plaintiffs’ Cause of Action Jor Fraud
ASW Capital’s motion to dismiss plaintiffs’ first cause of action for fraud is
granted. DGCL § 253 provides that a minority shareholder in the event o'f a short-

form merger, only has a claim to a statutory right to appralsal unless the m1nor1ty

shareholder can make a demonstratlon of “fraud or blatant overreaching -Green v.

Santa Fe Indus., Inc.,' 70 N.Y.2d 244, 259 (1987). To make a prima facie case for

(13

fraud that will survive a motion to dismiss, a plaintiff must allege “a
misrepresentation or concealment of a material fact, falsity, scienter by the

wrongdoer, justifiable reliance on the deception, and resulting ‘injury.” Zanett

Lombardier, Ltd. v. Maslow, 29 A.D.3d 495, 495 (1st Dept 2006).

In its cornplaint, plaintiffs’ allege that ASW Capital sent a Notice of Merger
in conjuhction with the short-fo_rm merger that should have included “highly relevant
inforrnation about ASW Capital’s successful ﬁ-nanoing in Switzerland at a $43
million Valuation ? Compl ﬂ147 However, the Merger Notice dated December 19,

- 2012 clearly shows that ASM Medla not ASW Capital sent p]a1nt1ff’ s the Notice of

11
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Merger that contained these allegedly fraudulent miSrepresentations. See Notice of

- ~ Merger dated December 19, 2012.

Plaintiffs’ counter that although this is true the complaint adequately 'alleges
either a scheme to defraud or a civil conspiracy and therefore survives dismissal
pursuant to a motion. To make a claim for a scheme to defraud, the complaint must

demonstrate, a scheme, involving defendants, directed againét the interests of

plaintiffs and defendant’s conduct in connection with the scheme. Shearson Lehman

Bros., Inc. v. Bagley, 205 A.D.2d 467 (Ist Dept 1994). In order to claim a
conspiracy, the complaint must éllege an agreement between two or more parties, an
overt act in furtherance of the agreement, the pan'ies"vintentional participation in the

furtherance of a plan or purpose and r’eéulting damage or injury. Abacus Fed. Sav.

Bank, 75 A.D.3d 472 (1st Dept 2010).

However, the lynchpin of both of these claims is that a corporation cannot

conspire with its wholly owned subsidiary. “It is conceded that [the corporation] was

formed for the sole pﬁrpose of taking title to the property from [a subsidiary]. To say
such a relationship affords a basis for a conspiracy is much the same as saying an

individual or a corporation can conspire with himself or itself. This cannot be done

and a complaint so drawn is legally insufficient.” Bereswill v. Yablon, 6 N.Y;Zd

301, 305 (1959). ' s

12
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l | Therefore, any claims in the complaint or supporting papers that relate to a
conspiracy‘between'ASW. ;Capvital and ASM Media lacks merit, as ASM Media is
| the wholly owned subsidiary of ASW Capital.._Similarly, ASW Capital could not

have conspired with Liotard-Vogt and neither party alleges that aSW played any role

- in the merger. See Little v. City of New York, 487 F.Supp.2d 426, 441-42 (S.D.N.Y.
2007) (“Under the lntracorporate conspiracy doctrine, the ofﬁcers,» agents and

| employees of a single corporate ent1ty, each actmg w1th1n the scope of their

employment are legally 1ncapable of consp1r1ng together "); In re Unocal

Exploration Corp. Shareholders Litig., 793-A.2d.329,, 338 (Del. Ch. 2000).
Therefore, ASW Capital’svmotvion to dismiss is granted'.

- Plaintiffs’ Remamzng Clazms for Negligent Misrepresentation, Breach of Fiduciary
- Duty, and Unjust Enrichment’

-

ASW Capital’s motion to dismiss plaintiffs’ seventh cause of action for
negligent misrepresentation and fourth cause of action for breach of fiduciary duty
is granted®. Under Delaware corporate law, a majority__shareholcler, is the only entity

that owes a duty to the minority shareholders— a duty of dvisclos‘ure. In re Unocal

2 plaintiffs’ have W|thdrawn their fifth and sixth causes of action for conversion and aldlng and abettlng conversion
based upon this court’s Decision and Order dated August 29; 2016.

3 As a matter of Delaware law, since plaintiffs’ cannot establish a possible claim of fraud or blatant overreachmg,
they have no claim “beyond their statutory-right to seek an appraisal of their shares.” Green v. Santa Fe Industries,
Inc., 70 N.Y.2d 244 (1987); see also Glassman v. Unocal Exploration Corp., 777 A.2d 242 {Del. 2001). As this court has
found that plaintiffs’ have not adequately pled a cause of action for fraud the remainder of the claims are dismissed.
However, even if this court were to find a cause of action for fraud, plaintiffs’ claims for negligent misrepresentation,
breach of fiduciary duty, quasi-appraisal, rescission and unjust enrichment would stil! be dismissed. See infra.

13
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Exploration Corp. Shareholders .Litig.,'793 A.2d 329, 351-52 (Del. Ch. 2000). The
subsidiary and its board members owe no such duty, “because the subsid.iary

directors have no role in the short form merger, . . . they have no dﬁties to minority

3

stockholders.” See id at 338.

A claim of negligent misreprésentation requires a plaintiff to “allege a
misrepresentation or a material omission of fact which was false and known to be
false by defendant, made for the purpose of inducing the other party to rely upon it, .

justifiable reliance of the other party on the misrepres_ent_atidn or material omission,

and injury."’ Mandarin Trading Ltd. v. Wildenstein, 16 N.Y.3d 1_73.,'.179 (2611).
~ Further, a claim of negligent mjsrepreséntation requires a showing of the existence
of a “special or pri’vivtvy-vlike relationship imposing a duty on the defendant to impart
correct information to the plainti'ff.” Id. at 180. It is undisputed by either party that
at the time of the merger ASW Ceipital was ﬁdt the majority shareholder, and
therefore Ai_d not owe a fiduciary duty to 'plaintiffs._ Therefore, ASW Capi_tal’s motion

to dismiss plaintiffs’ claim for negligént misrepresentation is granted.

As to the breach of fiduciary duty claim, “a fiduciary relationship ‘exists
between two persons when one of them is under a duty to act for or to give advice

for the benefit of another upon r‘riatter__svwit-hin the scope of the relation,”” EBC I, Inc,

v. Goldman, Sachs & Co., 5 N.Y.3d 11, 19 (2005), quoting Restatement [Second] of

Torts § 874, Comment a). “Such a relationship, necessarily fabt-spéc’iﬁc,- is grounded

14
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in a higher level of trust than normally present in the marketplace between those
involved in arm's length business transactions” Id. “It is elemental that a fiduciary

owes a duty of undivided and und{lu_ted loyalty to those whose interests the fiduciary

is to protect.” Birnbaum v. Birnbaum, 73 N.Y.2d 461, 466 (1989). Again, as ASW
Capital was not the majority shareholder, it cannot be held "l'iab_le for a breach of

fiduciary duty claim. Therefore, ASW Capital’s motion to dismiss plaintiffs’ claim

~ for breach of fiduciary duty is granted.
: Pldihtiffs " Claim for Unjust Enrichment v’

ASW Capital’s hmtion to dismiss plaintiffs’ e'rghth cause of action for unjust
enrichment is granted. “Te state a cause of action for unjust enrichmen-t,v a plaintiff
must allege that it conferred a benefit upon the defendant, and that the defendant will
obtain such benefit witheut adequately compensating plaintiff therefor.” Nakamhra

v, Fujii, 253 A.D.2d 387,390 (1st Dept 1998).

Plaintiffs’ have not adequ'ately alleged that ASW Capital received any benefit
as a result of the merger. Rather plalntlffs allege that aSW’s value was received by
ASM Media. Therefore ASW Capltal s motion to dlsmlss plalntlffs claim for

unjust enrichment is granted.

Plaintiffs’ eleventh' and twelfth causes of action for quesi-appraisal and

' rescission relief are dismissed. A claim for quasi-appraisal will not survive where all
15
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other causes of actions are dismissed. See In re Orchard' Eﬁters., Inc., 88 A.3d 1,42

(Del Ch 2014). As all underlying causes of action have been dismissed, the quasi-
appraisal claim is also dismissed. As to the claim for rescission it is dismissed as it -

is not available for disclosur.e_' violations in the context of a short-form merger. & '

Berger v. Pubco Corp., 2008 Del Ch LEXIS 63, *15-16 (Del Ch May 30, 2008).

Plaintiff’s Request for Leave to Amend the Complaint

Plaintiff’s request for leave to amend the complaint is denied. Generally,
“leave to amend a pleading sho_uld -be_freély granted in t_hé:absence of prejudice to
the nonmoving party where the amendment is not pate.ntly‘ lacking in merit ... and-

the decision whether to grant leave to amend a complaint is.committed to the sound

discretion of the court.” Davi_é v. South: Nassau Communities Hosp.., 26 N.Y.3d 563,
580 (2015)‘ (internal citatio‘n_s omitted). Further,’ “Im]otions for leave to amend
pleadings should be freeiy granted gbserit prejud?ée or’s'ﬁrpfise reSultiﬁg_ theref‘rohl,
uniess the propoSed amendment is palpab.ly insufﬁqierit or patently devoid of

merit...plaintiff need not establish the merit of its prOst§:d new allegations.” MBIA

Ins. Corp. v. Greystone & C(S. Inc., 74 A.D.3d 499, 49_9__(1st Dept 2010) (internal

citations omitted).

In order tb prevail on a claim for aiding and abetting a breach of fiduciary

duty, plaintiffs must allege “(1) a breach by a fiduciary of dbligatio’ns to another, (2)
16
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that the defendant knowingly induced or p‘articipated in the breach, and (3) that

plaintiff suffered damage as a result of the breach Schroeder v. Pinterest Inc 133

AD.3d 12, 25 (lst Dept 2015) quoting ‘Kaufman v. Cohen, 307 A.D.2d 113, 125

(1st Dept 2003). “A defendant knowingly participates in the breach of fiduciary duty'
when he or éhe proy-i.des ‘suBstantial assistance’ to the fiduciary, which o_ccurs. ‘when
- a defendant affirmatively assists, helps conceal or fails to act when required to do
so, thereby enabliﬁg the breach to occur.”” Schroeder, 133 A.D.3d at}25 quoting
Kaufman, 307 A.D.2d at 126. “The mere inaction >c.>f an alleged aider and abettor
constitutes svubstantial assistance only if the defendant owes a ﬁduciary duty. direcﬂy

to the plaintiff.” Kaufman, 307 A.D.2d at 126 (internal citations omitted).*

Additionally, the defendant must have known of the fiduciary duty. See

People v. Coventry First LLC, 13 N.Y.3d 108, 115 (2009); see also Brasseur v.
Speranza, 21 A.D.3d 297, 299 (1st Dept 2005) (actual knowledge of the duty is
" required, constructive knowledge is insufficient.). Finally, a plaintiff must plc_:ad this /

cause of action with particularity under CPLR 3016(b). See Front, Inc. v. Khalil, 103

A.D.3d 481,483 (1st Dept 2013); Roni LLC v. Arfa, 72 A.D.3d 413 (1st Dept 2010).

4 Substantial assistance is also a required prerequisite for successfully bringing a claim for aiding and abetting a
fraud. See Stanfield Offshore Leveraged Assets, Ltd. v. Metropolitan Life Ins. Co., 64 A.D.3d 472, 490 (1st Dept
2009). As this court’s determination regarding aiding and abetting a breach of fiduciary duty turns on the
substantial assistance analysis, it will also be determinative of the aiding and abetting a fraud claim. See supra.
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The crux of plaihﬁffs’ argument is that aSW Capital subs’tantially participafed
in the merger and the;rgfdre' had a duty to disclose the 'allegéd unfair $43 milli(ﬁ)nl -
Valuati(;n. See Oral Argumént Transcript, pg’sr._2'5’-126. HOwévér, this court has already
determined that aSW C‘apitlal does not owe a fiduciary duty to'j.plaintiffs. See supra.
Therefore, plaintiffs’ :métion to amend must be dismissed -forf_aﬂing to allege thé

required element of substantial assistance in either an aiding and abetting claim for

; breach of fiduciary duty or fraud. See Kaufman 307 A.D.2d at 126; Stanﬁeld 64

A.D.3d at 490.°
Accordingly, it is hereby

ORDERED that def_endants’ motion to dismiss plaintiffs’ causes of action for |
fraud, breach of fiduciary duty, negligent misrepresentation ard unjust enrichment

is granted as it relates to the sale of IP assets; and it is further

ORDERED that defendants’ motion to dismiss plaintiffs’ causes of action for
fraud, negligent misfepresentation, breach of fiduciary duty;-;unjust enrichment,
quasi-appraisal and rescission is granted as it relates to the short-form merger; and

it is further

ORDERED that plaintiffs’ motion to amend is denied. 3

5 As this court has granted defendants’ motions based upon lack of standing, we need not determine whether the
documentary evidence refutes the factual allegations in the complaint.
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New York, New York R ' | Anil CSS8ingh
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