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SUPREME COURT OF THE STATE OF NEWvYORK
COUNTY OF NEW YORK: IA PART 48

___....__________..___._.____________._______._.._’X

LFR COLLECTIONS LLC, as Acquirer of

Certain Receivables of THE STILLWATER v

ASSET-BACKED FUND, LP, - ~ Index Nq.& 653311/2011
Plaintiff, S Mtn Seq. Nos. 003 & 004

~against- 'DECISION AND ORDER
YEHUDA SMOLAR, P;C.‘andaYEHUDA>SMOLAR;
| o Defendants.‘M
________________________________________ %

| . JEFFREY K. OING, J.:

Mtn seq; nos. 003 and 004 are consolidated for disposition.

Plaintiff LFR Collections LLC, as the aequirer of certain
receivables'ef the Stillwater Asset—Backed Fund, LP (“LFR"),
commenced thlS actlon to ‘recover amounts due on an amended
revolving credit note and an amended revolving credit agreement
that were executed by defendant Yehuda Smolar, P.C. (the “Smolar
'Firm”), and on an uncondltlonal personal guaranty that was
executed by defendant Yehuda Smolar, individually (“Smolar ).
‘ - The Smolar_Flrm and Smolar (collectlvely, “defendants”)
moue, pursuant te CPLR'3212, for summary judgment to dlsmlss all
of LFR’s claims (mtn;seq. no. 003). |

LFR moves, pursuant to CPLR 3212, for summary judgment in
its favor on all of its claims, and pursuant to CPLR 3211( )y to

strike all of defendants’ affirmative defenses (mtn seq. no.

004) .
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FactuaL Background
On November 9,l2004, the Smolar Firm, a Georgia”personal
injury law firm, entered into a $1.5 million revolving credit
note'(thé “Note”) that was issued_by the entity thén known as The
Stillwater Asset Backed Fund LP d/b/a The Stillwater Asset-Backed
FundeP (“SABF/Lender” or “Lender”),! an.investment bnsiness that
extended financing to law firms to help fund their working
: capital needs (the “Smolar Load”) (see Lawrence M. Barnes Aff.

(mtn seq. no. 004), Ex. 1; Kathleen M. Servideg»Affirm., Ex. A).

-~

In conjunction with thé execution of the'Note, the Smolar Firm
and SABF/Lender entered into a revolving credit.agreement dated

November 9, 2004 (the “Credit Agreement”), and a security

agreément dated Octnber 28,'2004:(the”“Security Agreement”) (Id.,

Exs. B and C). Thevﬁote'and_Credit Agreement each:se? the

| v initial interest rate for the revolving creait facility at 23%

per annum, simple interest (Id., Ex. A, § A [1l], Ex. B, 9 2.3.2).
_némolar, individually, exééuted a guaranty agreement dated

ﬁovembér 9, 2004 (“Guaranty”), in'which hé “abéolutely,

unconditionally‘andvirrevocably guarantee[d] to Lender, the full

| - and prompt payment when due ... [of] principal owing by the [the

'Tn January 2010, SABF/Lender was acquired by Gerova
Financial Group, Ltd. (“Gerova”), and after being merged, with
two other funds, to form a new entity, Stillwater Asset Backed
| Holdings LP, was renamed. Gerova Asset Backed Holdings LP

(“GABH") .
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‘Smolar firm] to the Lenderion the Revol&ing Loane ..., and all
fees, costs and expenses'under the Credit Agreement or any other
Financing Agreements” (Id., Ex. D, T 2.Ql [a]).? Smolar
additionally agreed to pay all coets and expenses, “including
without limitation, all ceurtvcosts'and reasonable atterneye’

. fees and expeénses,” that Lender'ineurred in attempting to collect
the guaranteed obligations, in presecuting any action againsr the
guarantor, oOr “in endeavoring to realize dpon.... any collateral”

.‘securingvthe guarantor’s liability (Id., 9 2.01 [b]). Smolar
also agreed that, if “Guarantor fails to pay any amount when.due

‘pursuant to Section 2.01 hereof such Guarantor agrees to pay
interest on the amount of "such payment not so paid from said due
date until such payment shall be paid in full at a rate per annum
equal to the rate set forth in Section 2.2. 2 [sic] of the Credit
Agreement, payable on demand of the Lender” (lg;; q 2.07).

Between 2004 and mid—2009, as the Smolar Firm drew on its

line of credit, it and Lender executed a series of,amendments to
both the Note and the Credit Agreement, thch, among other
things, increased the eize of defendants/ commitment and extended

. : b
the maturity date of thevSmolar loan (Id., Exs E, F, I, J, K, L,

2The Credit Agreement defined “Financing Agreements” to
include, inter alia, the Credit .Agreement, the Security
Agreement; the Revolving Credit Note, the Guaranty Agreement, and
“any other collateral documents now or hereafter delivered to the-

Lender” -(Id., Ex. B at 3)
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O, P). A final amendment to the Note was executed on or

about. June 10, 2009, when the Smolar-Firm entered into a Ninth

RAmended and Restated'Revolving Credit Note (ﬁhe “Amended Note”),

in the maximum principal suh of $9,843;080.59, with interest at
the‘ratebprovided invthe Credit Agreement (Id., Ex. H). The

Amended Note'fﬁfther provided that upon occurrence or continuance

of an “Event of Default” as defined in the Credit Agreement, “the , |

Borrower shall on demand pay interest ... on the unpaid 1

Obligations ... at a rate per annum equal to twenty four (24%) ‘
percent” (Id., § A). Final amendments to the Credit Agreement

were made (1) oh_or about March 4, 2009, when the Smolar Firm
executed an Amendment No. 9 to the Credit Agreement, which

extended the maturity date of .the Smolar loan until December 31,

2009

Smolar Firm executed an Amendment No. 10 to the Credit Agreement

(the

acknowledgediand agreed that, asvof that date, its “aggregate
.outstandlng Obllgatlons under the Credit Agreement and the

Financing Agreements was $8,843,080.59" (I1d., "R, 9 2 [al).

The Smelar Firm additionally acknowledged and agreed, with

respect to these obligations, that:

it has no claim, counterclaim, cause of action or

(Id., Ex. Q), and (2) on or about June 10, 2009, when the %

“Amended Credit Agreement”), in which the Smolar Firm

defense of any kind by way of set-offs or otherwise to .
the payment and satisfaction in full of the Obligations
(and], to the extent that any such a claim or
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‘defense _may or does exist, the Borrower hereby fuily

and forever waives and releases any and all such, '

claims, causes of action and defenses
(Id., T2 [c]).

As part<of the;AMended Credit Agreément, the Smolar Firm and
Smolar, as‘ggarantdf( also acknowiedged and agreed to l}ability
attribﬁtable té certain othér rights assigned to Lender, in the
amount of $1 . million, and expressly “waive[d] and release[d] any

e andjall.deféﬁses,~offsets;vdlaims, and/or'counterclaims of any
kind or nature whatsoeVer”:with fespect'to thosé assigned rights
(Id., 1 3 [aj and [b]). |

.In conjunction with the.various amendments to the Note and

- the Credit Agreement, Smolar executed various confirmations of

| " his ihdividual Guaranty (Id., Exs. S, T, U, V). In a final

Confirmation’of Guafanty, dated June 10, 2009, Smolar confirmed
- that he was fﬁlly informed of the extensions of credit made under
each of the ten amendments to the Credit Agreement; that the
Guaranty remained in full force and effedt;-and( that he,
- unconditionally guarahteed to the Lender ‘payment when

due, whether by acceleration or otherwise of any and

all Obligations of the Borrower to the Lender (other

than the payment of interest), including attorneys’

fees, costs, and expenses of collection incurred by the

Lender in enforcing any of the Obligations
(Id., Ex. R).

The Smolar Firm failed to péy the Note in full upon its

December 31, 2009 maturity date, triggering an Event of Default-
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under the Credit Agreement. LFR, as the current holder of the

Lender’s rights, title and interest to these assets under the
Amended Note, the Amended Credit Agreement, and the Guaranty,
commenced this action to recover the amounts due, plus interest.
Since the execution of the'original Note, Credit;Agreement,
Security Agreement, and~Guaranty, the Lender’s rights, title and
interest in the Smolar loan assets were transferred.through
multiple entities before being acquired by LFR. First, between
2004 and 2009, the Lender sold 70% of the participation interests

in the Smolar loan to an affiliated entity, the Stillwater Asset

Backed Offshore Fund, Ltd. (“SABF Offshore”), one of two

afflllated funds that purchased participation interests in
Lender’s law firm loan portfollo (Barnes Aff., Ex. 5). Next,

through a series of agreements dated July 27, 2009, the Lender

v and each of the two afflllated funds transferred all of thelr

interests in these assets to‘Stillwater Eunding LLC (“Stillwater
Funding”), a separate; special purpose vehicle that ‘was formed to
effect a securitization of the Lender’s “payment intangibles”
(Servidea Affirm., Exs. X, Z, AA; Barnes Aff., Ex. 2). To
accomplish these transfers, the Lender entered into ‘a Recelvables

Purchase Agreement (“RPA”) with Stillwater Funding, dated July

- 27, 2009, in which the Lender transferred and assigned to

~ Stillwater Funding all of its “rights, title and interest in, to
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and under the geceivab;es in each Account and all Collateral
Security” (Sérvidea Affirm., Ex; X, § 2.1).° "On July 27, 2009,
SABF Offshore transferred all of its “participation'interesté in
[the] payments and coliateral in tonnection with finanbing to law
firms and"the“payment obligations generated theréby”.tg another 3
entity, Stillwater AB Offshore Funding, Ltd (Id., Ex. AA).
Stillwater AB Offshore Funding, Ltd. simultaneously executed
another purchase agreeﬁent, the Sﬁillwater Offshore Purchase
Agreement, selling andiéransférriﬁg these interests to Stillwater

Funding (Barnes Aff., Ex. 2).

3os used in the RPA, the term “Account” is defined to mean
“each financing account or line of credit established by any

[Lender] with a Law Firm ... which was identified in ... [the]
written list ... attached to [the] Receivables Purchase Agreement
as Schedule I” (Servidea Affirm., Ex. Y, Indenture Agreement, §
1.1). :

The term “Receivables” is defined to mean “with respect to
an Account, all amounts payable by the applicable Law Firm from
time to time in respect of advances made by any [Lender] to such
Law Firm, together with the group of writings evidencing such
amounts and the security interest created in connection
therewith” (Id.).

The term “Collateral Security” is defined to mean “with

respect to any Receivable, (I) the security interest granted by

% or on behalf of the applicable Law Firm or any other Person to

| secure payment of such.Receivable, (ii) all other security
interests or Liens and property subject thereto from time to time

; purporting to secure payment of such Receivable or otherwise,

| : together with all financing statements filed against a Law Firm
describing any collateral securing such Receivable, and (iii) any
personal or corporate guaranty covering all or any portion of
such Receivable” (Id.).

| | 8 of 34v
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"Immediately upon acquiring these assets, Stillwater Funding

transferred the assets to Wilmington TrustVCompany, in its
capacity as indenture trustee (the “Indehture Trustee’”), pursuant
to an Indeﬁture Aéreement, also dated July 27, 2009V(Servidea
Affirm.ﬁ Ex. Y),_ The transfer was made to secure payment_of¢anﬂ(
“asset‘backed'veriable funding note” that was to be issued by
Stillwater Funding (the “Stillwatef Note”), and purcﬁased by
Partner Reinsurance_Company Ltd.‘(“PartnerRe”), pursuant to a
Note Purchase Agreemenf also.dated July 27, 2009 (Ser&idea
Affirm., Ex. BB).

Ie conjunction with these purchase and transfer agreements,
StillwateriFunding, SABF/Lender,_end the Indenture Trustee also‘
executed a Ser%icing Agreement, deted as of'July 27, 2009 (the‘
“Servicing.Agreement”).(Mtn._Seq. 003, Jarred I. Kaeeenoff
Affirm., Ex. I). Pursuant to this;agreemenf, SABF/Lender was
appointed Servicef, to act “as [Stillwater Funding’s] agent to

service the Conveyed Assetsvaﬁd enforce its rights and interests 

| in and under the Conveyed Assets” (Id., § 2.01).°
. Stillwater Funding subsequently defeulted-on the Stillwater
Note, whereupon PartnerRe instructed the Indenture Trustee to

foreclose on the Stillwater Funding assets. Thereafter, a

4“ConVeyed Assets” is defined to mean all of the assets
conveyed by Lender and the two affiliated funds, pursuant to
their respective purchase agreements.
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Consent to Foreclosure and Sale Agreément dated Jﬁne 17, 2011
(the “FQreclosgre Agreement”) was executed by and among the
varibus interested partieé to these transactions (Servidea
Affirh., Ex. CC)Yy. Pursuant to the Foreclosufe'Agreement,
Stillwater'FQnding agreed to “sell, surrender, convey, transfer
and assign all Qf its right, title and interest in and to the

- Collateral (thé ‘Sale Aésets’)” to PartnerRe,® which committed
both to purcﬁase the Sale Assets and, simultaneouély, to
contribute the assets to the “Acquirer,” whiéh the agreement

, §§ 1.2, 2.1).° The Foreclosure

identified as LFR (Id.
Agreement also terminated the Servicing Agreement (Id., § 2.1).
By writtennresolution of'PartnerRé’s board of direétors,
effective June 23, 2011, PartnerRe résolved to accept and
contribute all of the assets acquired from Stillwater Funding to.
LFR, by contributing them first to its wholly owned subsidiary,v
PartnerRe Capital Investment Corp. (“PCIC”) (Servidea Affirm.,
Ex. EE). PCIC, in turn, resolved to contribute and transfer the

assets- to LFR, a newly formed wholly owned subsidiary, pursuant

S\Collateral” is defined in the Foreclosure Agreement to
mean all of the assets pledged by Stillwater Funding to the
Indenture Trustee, pursuant to the Indenture Agreement (Id.,

Recitals).

®funding and PartnerRe thereafter executed a General
Warranty Bill of Sale, dated as of July 12, 2011, to implement
the provisions of the Foreclosure Agreement (Id., Ex. DD).

10 of 34
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to a written_resolution adopted by PCIC’s board on June 27, 2011

(Id,;‘Ex. FF) . Pursuant to a wrltten resolution adopted by LFR’
board of dlrectors on June 30, 2011, LFR accepted the

contribution and transfer of these assets (Id., Ex. GG);
On or about November 30, 2011, LFR ccmmenced thie action
againét defehdants'by motion fot summary judgment in lieu of
compiaint pursuant to CPLR 3213. Defendants opposed the motion
and cross-moved to dismiss the action.
’At oral argument, held on July 31, 2013, defendants

challenged'LFR’s standingfand the adequacy/completeness of the

 transfer documentation. Defendants also argued that LFR’s claims

were barred by res Jjudicata, based on a Jjudgment that the Smolar
Firm and Smolar had obtained against the Lender/SABF in an action
that they had commenced agalnst the Lender/SABF amongst others,

in Georgla, in April of 2010 ! Defendantsvargued that because

’In the Georgia actlon, the Smolar Firm had asserted claims
against Lender and another law firm, the Weiss firm, with which
the Smolar Firm had entered into an agreement to jointly practice
law and share legal fees. The Georgia complaint alleged that the

- Weiss firm had misappropriated and diverted certain of these '
shared legal fees to. Lender, and that Lender had conspired with
and assisted the Weiss firm in this diversion of fees (Barnes
Aff., Ex. 100). Although Lender had not been correctly named in
the caption, Lender and Stillwater Capital Partners LLC, Lender’s
general partner, sought leave to intervene in the Georgia action
in May 2010, and filed an answer asserting counterclaims against

~ the Smolar Firm and Smolar for breach of the Amended Credit
- Agreement, Amended Note, and Guaranty (Barnes Aff., Ex.  10). 1In

- October 2012, Lender voluntarily withdrew and dismissed the

counterclaims, without prejudice, shortly after the Smolar

11 of 34
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the Lender had appeared in the Georgia action, and had asserted
“compulsory” counterclaims against the Sﬁolar Firm and Smolar to
recover on the:Amended Note, the Amended Credit Agreement, and
Guaranty, the Georgia judgment against the Lender necessarily
terminated all of defendants’ paymént obligations to the Lender
under these loan dccuments. Defendants argued that because LFR
'had not acqulred the Recelvables and Collateral with respect to

the Smolar Loan until June of 2011 i.e., after the commencement

of the Georgia action against SABF/Lender/_LFR was also barred,

undér the doctrine of res ﬁndicata, from seeking payment from
defendants pursnant-to any of these loan documente.
_Following_oral ardument on the_motions, this Court denied
both LFR’s motion.forvsummary judgment in lieu of complaint and
"defendants’ cross motion to diemiss, finding that there were
factuai issues which precluded summary jndgment at that stage of
the proceedinge. The action was converted to a plenary action.
Defendants thereafter submitted.an>answer to the Servidea
affirmation in suppOrt of summary judgment in.lieu of complaint,

which had.been deemed the complaint in this action. Defendants

plaintiffs moved for summary judgment (Id., Ex. 22). The Georgia
action was subsequently resolved in February 2013, when the
Smolar Firm and Smolar were granted summary Jjudgment on the
conspiracy cause of action against the Lender. In its decision,
the Georgia court noted that the Lender had filed no response to
the Smolar plaintiffs’ summary Jjudgment motion (Id.).
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asserted, as affirmative defenses, that LFR’s claims are barred:

(1) by failing to state a cause of action; (2) by the doctrine of

res ﬁudicata; (3) by the doc¢trine of collateral estoppel; (4)
because LFR is not the holder in due course of the underlying
loan doguments; (5) because LFR is not a pfoper party to‘this
dispute; (6) because“LFR lacks standing to institutevthe instant
action; (7) by the doctrines of laches; waiver, estOppel and/or
unclean hands; (8) because LFR lacks privity with defendants; (9)
pecause the amount owed was incorrectly computed; (10) because
LFR cannot collect interest from Smélar.pursuant to his Guaranty;
(11) by documentary evidence; and (12) by the doctrine of
champertyv(éarnes Aff., Ek. 30). “ |

Defendants now move for summary judgment to dismiss all of
LFR’s claims. Plaintiff moves for sﬁmmafy judgment in its favor,
and to strike all of defendants’ affirmative defenses.

Discussién

The principle is well settled'that “[t]he proponent of a

summary judgment motion must make a prlma facie showing of
entitlement to judgment as a matter of law, tenderlng sufficient
evidence to eliminate any material issues of fact from the case”

(Winegrad v _New York Univ. Med Ctr 64 NY2d 851, 853 [1985])

Once the movant’s burden is met, the burden shifts to the party

opposing the motion to “present evidentiary facts in admissible

~
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‘ . , form sufficient to raise a genuine} triable issue of fact”

(Mazurek v MetropolitanlMuseum of Art, 27 AD3d 227, 228 [lst Dept

2006]; Zuckerman v City of New York, 49 Nf2d 557, 562 [1980]).

If there is any doubt as to the existence of a triable issue, or

such an issue 1is even arguable, summary judgment willvbe deniedia

(Rotuba Extruders b-CebDos,_46 NYZd 223,v231 [1978]).
Defendants' Motion for Summary Judgment.(Motion Sequence 003)
‘The.Parties’ Contentions
' Defendants argue that summary judgment dismissing LFR’ s
claims is’watranted beCanse.LFR lacks standing'to maintain this
actlon as it has failed to produce a written a551gnment agreement

o

to prove that the Smolar Recelvables were valldly transferred to

it from PartnerRe. Defendants further argue that even if LFR
could prove that it validly acquired the Smolar Loan receivables _ ‘

LFR’s claims are barred by res iudicata.based on the

Lender/SABF’s prior attempt to enforce the loan documents through
| ~ its assertion of the’eounterclaima in.the Georgia action.
Defendants argue that onlyrthe Lender had the right to enforce
the Smolar loan documents nnder the terms of the Servicing
Agreement,-and thtough-Lender’s continned.pwnership of the
Amended Note, which was neither iisted nor included as one of the
Receivables that was transferred to Stillwater Funding pursuant

to the RPA. In that regard, defenaants argue that Lender’s
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counterclaims, although voluntarily withdrawn prior to the
determinatign of their summary judément motion in the Georgia
acfion, weré,compulsory counterclaims, and,'therefore,bwere
necessarily decidedlby the judgment that Was awarded against the
Lender invtheLGeorgia actioﬁ.

Finally, defendants argue that even if LFR had acquired fhe
Smolar Receivables and the right to.enfbrce the Sﬁolar loan
documenfs LFR would only héve a fighﬁ to recoﬁer on the 30% of
the Smolar Receivables that SABF/Lender had transferred fo
Stillwatef Funding pursuant to the RPA. Defendants argue that
the transfer to Stlllwater Fundlng of the remaining 70° interest
in the Smolar Recelvables,'whlch had originated with SABF
Offshore, was never effected, because the Stillwater Offshore
Purchase Agreement, between Stillwater AB Offshore‘Funding,»Ltd.
and Stillwater Fuﬁding (Barnes Aff., Ex. 2),.had been cancelled

. /
pursuant to the RPA § 2.1 (I).°

SRPA § 2.1 (i) provides:

“The Seller and Buyer hereby agree that upon
effectiveness of this Agreement, the Stillwater Fund II
Purchase Agreement and the Stillwater Offshore Purchase
Agreement, portion of the Receivables Interests
conveyed to the Buyer pursuant to the Stillwater Fund
II Purchase Agreement that constitute purchaser
interests and the Stillwater Offshore Purchase
Agreement shall be cgncelled.”
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Plaintiff argues that defendants' summary judgment motion
must be denied because defendants;xstanding and res judicata
defenses were waived by the planket waivers of all defenses to
nonpayment contained in the loan documents.r In any event,

v plaintiff:argues that;defendant’s*standrng defense fails because;
the record establishes that LFR, through valid intra-corporate
transfers, acquired all of the Smolar:assets that had been
transferred to its corporate parent, PartnerRe, pursuant to the
terms of the Foreclosure Agreement Plalntlff maintains that
defendants’ res judlcata defense fails because SABF/Lender and
its affiliates already had sold and transferred all of their
interests in the'Smolar assets to Stillwater Funding, a separate
corporate entity, weil‘before the\commencement of the Georgia
action. Moreover, by the time the Georgla action was commenced,
SABF/Lender, with its remaining assets, had itself‘been acqulred
by Gerova Financial Group, Ltd..(“Gerovaf), a competitor of
PartnerRe)'and had ceased to exist as a corporate entity.
Piaintiff-presents evrdence that,'in January 2010, when SABF was
acqulred by Gerova, Gerova then merged SABF with two other funds
to form a new entity,.Stillwater Asset Backed Holdings LP, which

: itirenamed.Geroua Asset Backed Holdings LP (“GABH”) (Barnes'Aff.,
Exs. 7, 8, 9; Servidea Affirm., Ex. CC). The general partner of

e

SABF, Stillwater Capital Partners, Inc., was also replaced by a

\
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new general.pértner, ASSAC General ﬁartner, Inc., whose sole

director was the Chief Operating Officer of Gerova.
Finally,_plaintiff argues that defendants’. contention, that

the ééle and transfer of SABF OffSﬁore’s 70% interest in the

Smolar assets pursuént‘to the Sttllwater Offshore Purchase

Agreemént was somehoWicancelléd by the‘RPA, is based on a flawed

reéding of the operativé agreements. |

Standipg \

The case law is not,entirély'clear whether a defense of

standing can be waived (see Stark v_Goldberg, 297 AD2d 203, 204
[1st Dept 2002] [holding that, ™“[s]tanding goes to the

juriSdictional basis of a court’s authority to adjudicate a -

dispute”], bﬁt see CDR Creances S.A.S. v _Cohen, 77 Ab3d,489, 491
[1st Dept 2010] [holding that lack of standing defense “do[es]
not-implicate subject matter jurisdiction” and is subject to
waiver]) . Nevertheless, dismissal of plaintiff’s complaint for
lack of standing héré is not Wafrénted, as the documentary

evidence sufficientlytestablishes that LFR has standing to bring

“this action.

Our courts have held that, “‘[n]o special form or language
is necessary to effect an assignment as long as the language

shows the intention of the owner of a right to transfer it’”

(Suraleb, Inc. v _International Trade Club; Inc., 13 AD3d 612, 612
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(2d Dept 2004], quoting Tawil v. Finkelstein Bruckman Wohl Most &

Rothman, 223 AD2d 52, 55 [1st Dept 1996]; see also Leon v
Martinez,v84 NYZd.83, 88 [1994] [“[n]d particular words are
necéssary‘to effect an assigﬁment; it is only tequired that there
be a perfected transaction between the assignor and.assignee,
intended by;those parties to vestjin the assignee é present right
in the things assigned?]). | | |
The parties do not dispute that PartnerRe, as the holder of
the Stillwater Note, obtained assignment of.all of the Stillwater
Fund aéséts pufsuant to the Foréclbsure'Agreement. PartnerRe’s
intent to transfer and assign those assets to LFR, a Wholly'owned
subsidiary, was made ciéar nbtvonly iﬁ the written corboraté
resolutions effeéting the transfer, but in the Foreclosure
Agreement, itself, which provides that('upon obtaining the
Stillwater Fund assets, PartneiRev“shall simﬁltaneously
contribute such assets to the Acquire;,” identified as LFR
(Ser%idea Affirm., Ex. CC, Foreclosure Agreement, § 2.1). -The
intent to traﬁsfer thevStiliwater'Fund assets to LFR is also
reﬁlectedvin various other provisions of the Foreclosure
Agreement, pursuant to which the Issuer Parties (which are
defined to include Stillwater-Fﬁnding and GABH f/k/a The

Stillwater Asset Backed Fund LP d/b/a The Stillwater Asset-Backed
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Fund LP, among others), agreed that, after the effective date of

the transaction:

the Acquirer (including any designee, nominee or
assignee of Acquirer) may at any time sell, transfer,
encumber, lease, assign,. permit to lapse, or
abandon the Sale Assets or any portion thereof and may
take or omit to take any action which the Acquirer (and
its designees, nominees and assignees) may deem to be.
"in its own best interest with regard to the Sale Assets

A\

(Id., § 8.1) and that

each Issuer Party shall cooperate with the Foreclosing
Parties to facilitate and effectuate the orderly
transition of ownership, servicing, management and
operation of the Sale Assets including delivering to
the Acquirer all books, records, documents and '
instruments directly and exclusively pertaining to the
Sale Assets or directly and exclusively affecting the
| v .- Foreclosing Parties :

(Id., § 10.2). The Fbreclosure Agreement defined the Foreclosing

Parties to include the Indehture Trustee, the.Noteholder
(PartnerRe), and the Acquifer (LFR) .

LFR’s recei@t ofvthe transferred assets, from aﬁd through
its parent companies, is evidenced by the corporate resolutions
accepting the contribﬁtion_and intra—corpofaté transfer of_thesg
assets (Servidea Affirm., Exs. DD, EE, FF), and a journal entry
transferring the loans to LFR (Bafnes Aff., EXhibit 12).
Moreover, this Court takés ﬁote that, since acquiring these
assets, LFR has commenced a number of actions to recbver paymenté
due on various other of.the law firm loans in the pértfoiio, and

has been awarded judgments to recover such payments based on loan
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documentation that it acquired pursuant to the very same series
of purchase, assignment, and transfer agreements that have been

submitted .in this action (e.g., LEFR Collections LLC, astcqﬁirer

of Certain Receivables of The Stillwater Asset-Backed Fund LP v

Tate Law Group, LLC, Sup Ct, NY County, Oct. 16,'2012,4Kornrefch,

J., Index No. l652544/2011; LFR Collections LLC, as Acquirer of

Certain Receivables of The Stillwater Asset—Backed Fund I.P v

Weiss & Assoc., LLC, Sup Ct, NY County, Feb. 10, 2012, Shérwood,

J., Index No. 652586/2011; LFR Collections LLC, as Acquirer of

Certain Receivables of The Stillwater Asset-Backed Fund LP v The

Law Offices of Robert H. Weiss,'PLLC, Sup'Ct,vNY County, Feb. 8,

2012, Schweitzer, J., Index No. 652597/2011)7 In awarding-
judgment in each case, the Court_ne¢eséarily determined ‘that LFR.
held the rights, title and interest in the proffered loan
documentation, and, thus, had standing'to assert its claims.

Res Judicaté

As. for defendants’ contention that this action is barred byv

res ﬁudicata; at least witﬁ respgct to Smolar’s obligations under
the Guaranty) such defense is waived by the express terms of the
Guaranty. Courts hgve‘held that, “[b]y explicitly agreeing in
the guaranﬁy that, notwithétanding any'othef bccurrence,
whatsoever, the only defense to thei; obligations thereunder

would be the full and final payment and satisfaction of their
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/

guaranteed obligations,” a defendant waives the defense of res

judicata (Nexbank, SSB v Soffer, 129 AD3d 485, 486A[1st Dept
2015]). Here, Smolar égreed in paragraph 2.02 of the Guaranty/
that: ' |

The obligations of the Guarantor under Section 2.01
.hereof are absolute and unconditional, irrespective of

»the value, genuineness, validity, regularity or
enforceability of the Credit Agreement, the Revolving
Credit Note or any other agreement or instrument '
(including, without limitation, any other Financing |
Agreements) referred to herein or therein, ... and to ' |
the fullest extent permitted by applicable law, |
irrespective of any other c¢ircumstance whatsoever which
might otherwise constitute a legal or equitable

- discharge or defense of a surety or guarantor, it being
"the intent of this Section 2.02 that the obligations of

_ the Guarantor hereunder shall be absolute and
o ~ unconditional , under any and all circumstances

| : (Servidea Affirm., Ex. D, Guaranty, 9 2.02).

- In any event,. defendants’ conténtion that xres judicata bars

this action becaﬁse»SABF/Lendef"had the. sole authority to enforce
the loan'documentation_énd_properly asserted the counterclaims in
the Georgia action, is belied by‘the documentary evidence. There
is no dispute that SABF/Lender had already transferred its fights
" and interest iﬁ the Smolaf assets to Stiilwater Funding Weil
" before commencement of the Georgia actioh. Tb.thé extent that_it
- had authority, undér thé Servicing Agreement, to commence actigpé
‘to enforce the loan documentation, that authority arose solely
from ﬁhe fact that iﬁ was an agent of Stillwater Funding, to |

:”“enfbrce.its'rights-and interests in and under the Conveyed
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Assets” (Kassenoff Affirm., Ex. I, Servicing Agreement, S 2.1).
There, however, is no indication that SABF/Lender, which was
being sued solely for conspiring with the Weiss firm to divert
their shared legal fees (see fn 7; supra), was asserting the
counterclaims.as Servicer and agent on behalf of Stillwater
Funding, which was not named and did not'appeaf in the Georgia
action. Mbreover, plaintiff has produced evidence‘that
.SABF/Lehder; and‘ali of its remaihing assets, had itself been
acquired, merged iﬁto a new entity, renamed GABH; and received a
new general paftner, well prior to the commencement of the
Géorgia‘action; The successor entity GABH, and its new general
partner, were also neither named, nor appeared, in the Georgia
actioh. Additionaily, the record reflects‘that the Servicing
Agreement itself was termiﬁated bynthe Foreclosure Agreement in
June 2011, before the Smolar plaintiffs in the Georgia action
eithér sodght or obtained summary. judgment against SABF/Lender
and its former genéral partner on the conspiracy claim, and.£hat
SAEF/Lender, which was no longer represented . in the Georgia
action, also had “woluntarily” with&rawn the counterclaims before
such judgment was rendered.
Counterclaim
Defendants’ contention that.SABF/Lender_had authority to

assert the Georgia counterclaims as the owner and holder of the
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; Note/Amended Note, is also inconsistent with the documentary
evidence. The Note/Amended_Note:is not defined as a Receivable
to be transferred under the terms of the RPA. Nevertheless, a
-perusal of the RPA, along with. the other agreements that were
executed by the parties on that same date, reveals that
SABF/Lendef, as seller,_was required to “deliver to, and deposit
with the Indenture Trﬁstee, as custodian, not later than 10 days
after the Closing Date, thevReceivables File with respect to each
Account” (Servidea Affirm., Ex. X, RPA § 2.1 [f]; Ex. Y,
Indenture Agreement, § 6.19[a] [providing that Lender, as a
Seller, “shall-deliver the Receivables File with respect to each
Account to the Indenture Trustee in accordance with the terms of

_the [RPA]”]) \'The term “ReceiVables File” is defined, in section
1.1 of the Indenture Agreement to mean:

with respect to an Account the following documents:

(I) the original promissory note and security agreement
executed by the applicable Law Firm endorsed to
“Wilmington Trust Company, not in its individual
capacity but solely as Indenture Trustee for the
Stillwater Funding LLC Asset Backed Notes” (ii) each
original guaranty executed by the majorlty controlling
owners of the applicable Law Firm in favor of the
applicable Seller and (iii) the original of each other

document, agreement or certificate executed or
delivered in connection therewith

(Id., Ex. Y, Indenture Agreement, § 1.1). Thus, in accordance

| - with these agreements; SABF/Lender would no longer have beéen
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1 owner or holder of the Note/Amended. Note following the sale and
transfer of the Smolar loan assets to Stillwater Funding. .

30% Interest
, . N '
Defendants’ final contention that LFR obtained orily the 30%
interest in the Smolar Receivables transferred from. Lender to
Stillwater Funding pursuant to the RPA provides an insufficient
ground for dismissal of the complaint and, in any event, is still X
unavailing. The Stillwater Offshore Purchase Agreement, between
Stillwater AB Offshore Funding, Ltd. and Stillwatei Funding,
expressly provides that:
1 o [alt any time followiﬁg the conveyance ¢of the
: Stillwater Offshore Conveyed Assets, the Buyer
i [Stillwater Funding] may, at its discretion (with the
? consent of the Majority Noteholders) terminate or
cancel any Stillwater Offshore Receivables Interest
included in the Stillwater Offshore Conveyed Assets

with respect to which the Buyer has also acquired a
direct interest in the underlying Receivables pursuant

to the [RPA]

i (Barnes Aff., ExXx. 2, Stillwater Offshore Purchase Agreement, §
2.1[n]). | |
| Clearly, when this provision of the Stillwater Offshore
Purchase Agreement is read together'ﬁith section 2.1(1) of the
RPA that only those receivables inferests conveyed to Stillwater
Funding pursuant to the Seiilwater Offshore Purchase Agreement, .
to Which Stillwater Funding also had ecquired'a'direct interest,

were cancelled by the RPA, not the entire purchase agreement by
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which such receivables were conveyea. Indeed, RPA § 2.1(i)
itself proviees that such cancellation would occur only, “upon
[the] effectiveness of this Agreement ... and the Stillwater
Offshore Purchase Agreement.” These provisions, along with the
reeitals ineluded in the subsequent Foreclosure Agreement, are
sufficient to estabiiéh tnat 100%vof the Smolar‘assefs'were
conveyed to Stillwater Funding, and thereafter, through
PartnerRe, to‘LFR. |

| Accordingly, for ail»the feregoing reasons, defendants’
motion for summary judgment to dismiss LFR’s claims is‘denied.
Plaintiff’e &otion for Summary Jﬁdgment (Motion_Sequence 004)

To establish prima facie enti£lement to summary judgment on

its claims to recover against ‘the Smolar Firm on the Amended Note
and Amended Credit Agreement, plaintiff must prove the existence

- of the instrumente for payment of the money in question, and the

failure to pay in accordance with their terms (Wachovia Bank,

N.A. v Silverman, 84 AD3d 611, 612 [1lst Dept 2011]) . ~To

establish prima facie entitlement to summary Jjudgment against

Smolar on his Guaranty, plaintiff “must prove the existence of

the guaranty,,the underlying debt and the guarantor’s failure to

perform under the guaranty” Cooperative Centrale Raiffeisen—

Boerenleenbank, B.A., “Rabobank Intl,” N.Y. Branch v Navarro, 25

NY3d 485, 492 [2015] [citation’ and guotation omitted]).
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LFR has met its prima facie burden of establishing

entitlement to judgment on the issue of liability against the
Smolar firm.with respect to the Amended Note and Amended Credit
Agreement, and against Smolar on his Guaranty
Plaintirf proffers the affirmation of Kathleen:Servidea,‘the ;
'ASSooiate General Counsel and Secretary of LFR, which annexes
copies of the Amended Note, the Amended'Credit Agreement, and the
Guaranty, along With the original loan documents and various of ?
the amendments thereto. The Amended Note, dated June 10, 2009,
contains a‘promise'to pay the maximum principal amount of
$9,843,089.59 or, if.less, the_aggregate unpaid principal sum of 1
‘ ’ all loans made tovSmolar Firm pursuant to the Credit Agreement,
as amended from time to time; together with interest at the rates !
provided in the Credit Agreement. The Amended Credit Agreement,
: dated June 10, 2009, contains an acknowledgment by the Smolar
Firm that as of June 10, 2QO9, the aggregate outstanding balance
Iunder the Credit Agreement and Financing Agreements was
$8,843,080.59;'that such amounts were valid and binding
obligations enforceable against borrower; and, that borrower |
"waived and released any claim, counterclaim, cause of action, or
defense of any kind to the payment “and satisfaction of the ' !
obligation.v The Smolar Firm further acknowledged an additional }

obligation to pay another .$1 million in liability attributable to
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certain éésigned rights, and waived and released any defenses;
offsets, claim, and or counterclaims with respect to that
obligation. | |

In the Guaranty, dated November 9, 2004, Smolar
unconditionally.and irrevocably agreed to full and prompt_@ayment'
when due of principal owing by the borrower to the'Lender'on the
revolving loans, and all fees, costs and expenses ﬁnder thév
Credit Agreement or any other Financing Agreement. Smolar
fﬁrther agreed~that shoﬁld the obligations of the borrower under

- the Credit Agreement and Note be declared or become due and
payable,_such obligations would become due and payable by the
Guarantor. .In his donfirmation of Guaranty, dated June'lO, 2009,
Smoiar affifmed his unconditional guaranty to pay Lendér payment
when due sof anyvand éll Obligations of the Borfower to the
Lender (other than-paymeﬁt»of interest), including attorneys’
fees, costs‘and expenses of colléqtion iﬂcurréd by the Lender in
enforcing any of the Obligations” (Servidea Affirm., Ex. R).

The Smolar Firm did not repay the'princiéal and unpaid
interest, fees, and expenses owed ﬁnder the Amended Note and
Amended Credit Agreementlupon.the December 31, 2009 matufity
daté, and Smolar did not reﬁay thé principal and unpaid interest,

fees and expenses owed under the Smolar Guaranty upon the
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December 31, 2009 matufity date (Servidea Affirm., 99 9-10; Ex.
W) . | |

In Opposition, defendahts do ﬁot dispute that they have
failed to make the payments called for by the instruments’ terms.
Instead, in their affirmatioﬁ in opposition and memorandum ef
law, defendants.reiferate theif defenses fhat LFR’s claims are

barred by res judicata, that LFR failed to establish that it

acquired the Smolar Receivables, that the right to enforce the
Smolar Receivables remained with Leﬁder, and that the transfer of
the 70% of Smolar Receivables from.Stillwafer AB Offshore .
Funding, Ltd. to Stillwater Funding had been cancelled by the
-RPA. To-the extent that these defenses were not waived by  the
broad waivers and releases in the operative.agreements,vthey are.
insufficient to raise a triable iseue of-fact as to liability for
the reasons stated above_with respect to_defendanfs’ motion for
summary Jjudgment dismiesal.

_ Defeﬁdants also proffer, in opposition to this motion, an
affidavit from YehudavSmolar, dated Febrﬁaryv9, 2012, who.
diéputes the'accuracyvof LFR’s loan balance aﬁd interest
calculatiohé and avers that, under the terms of the Guaranty, LFR
cannot hold him'personally_responsible for any ;nterest charges.
Smolar contends thak LFR’s own evidentiary submissions contain

internal inconsistencies as to the amount of the outstanding loan
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balance, and argues that issues of fact also exist as to the
applicable inferest rate to be applied to the outstanding
balancés under‘the terms of.ﬁhe Amendéd Noﬁé‘and Amended Credit
Agreement. Smolé: notes that, according to the documentation'

- provided by LFR_(Servideaa'Affirm., Ex. W), LFR appeaﬁs to have
applied thé 24% interéSt rate, applicable upon the occurrence and

__continﬁance of an even£ of default, to loan balances prior to
such default, and may improperly have'charged‘¢ompounded rather
than simple interest. Smolar additionally'notes that, pursuant

ftovparag.ra.ph 2.07 of his November 9, 2004 Guaranty, thé Guarantor
only agreed to pay intefest at “the géte set forth in Section
2.2.2>bf the Credit Agreement.” Smélaf asserts that,»becausevthe
Credit Agreemeht contains no such se;tion; there is no specified

'intereéf applicable tovthe Guaranty. Smolar further contends
that the statement contained in his June 10, 2009 Coﬁfirmation of
Guaranty, that the Guafanty uncénditionally guaranteed to Lender
payment of any and ali obligations of the borrower “other than .

. the payment of_inﬁerest,” is an express acknowledgment that he

» nevef.aéreed to_guaranfy any.interest charges.r Smolar argues
that,’at a minimum, the Confirmation of Guaranty 1is sufficieht to
raise a triable issue of facf in this regard.

Based on the foregoing, plaintiff's motion for. summary

judgment on its claims to recover amounts due under the Amended
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Note, the Amended Credit'Agreement,_and the Guaranty, is granted
as_to liability,.as defendants have failedrproffer evidence
snfficient.tolrebut LFR’s prima'facie shoWing by proffefing
evidence sufficient to raise-aitriablevissue of fact with'respect _ |

-'to a bona fide defense

Wlth respect to the issue of the balance owed by defendants,
plaintiff proffers,‘as exhibit W to the Serv1dea affirmation,
computer ptintout'of_the Smolar Loan history. According'to the

lSetvidea-affirmation, aé'cf December 1, 2011, theioutstanding
amount of the loan was $l2 579 236 consisting of principal

4 advances of $4,082,487, and accrued-interest and fees of
$10,250,424 less payments in the amount of $l 753, 674 (lgé;lﬁ.
ll} Ex.‘Wfi The printout indicates that interest and fees
conSisted of $9 193 793 78 in intetest,,and 31,056, 630 72 in fees
and expensesiiincluding $437f306.l6.in.legal expenses. :The !
printont also.indicates that interest was calculated at a rate of.
24%ifot the entire -loan period.'vPlaintiff also proffers a
seCOnd, more recent COnputet_pfintout of the Smolar loan balance
calculations for the petiodvbetween_dune 10,'2009 and March 27,
2015 (Barnes Aff., Ex;’3lf.ivThis-printout.states that, on the
obligation of;$9,843,080[59; as of Junele, 2009, a total balance
waSrdne,froﬁ SmolartFirm in the amount of $54,358;439.28, and a

" total balance was due from Smolar on his Guaranty in the amount

30 of 34




["BOLED__NEW YORK_COUNTY CLERK 06/ 06/ 2017 02. 35 PM) MNDEX NO. 6533117 2011

NYSCEF-DCOC. NO. 244 _ - RECEI VED NYSCEF: 06/ 06/2017

Index No.: 653311/2011 . ‘ Page 30 of 33

~ Mtn Seq. Nos. 003 & 004 : : :
of $47,439,490.10 (Id.). The printout indicates calculation at.
an ordingry»interest ratevof 24% and at a default interest rate
of 30%, but does not indicate when each rate was épplied. This
second printout also indicatés that the balance due from the
SmolarAfirm\gs Qf,Décémbefil, 2011 totaled:$20,032,203.35, apd
that' the balance due from Smolar on his Guaranty, as of that
date, totaled $17,482,428ﬁ21, sigﬁificéntiy higher than the
balance that plaintiffvclaimed Was due asjof this date in the
earlier printout. Such documentation does not Clearly indicate
how.the amounts on each of. the printouts were calculated, and how
or what interest rates wefe épplied. Moreove;, plaintiff ‘has not
accégnted for the apparént-inconsistencies»in-the oﬁtstanding ~
balanées between the first and second printouts. Under these
circumstances, the'palculation of the outstanding debt, including
calculation of the éppropriate interest rate, costs and fees,
however, is respectfully'reférred.tq a Sbecial Referee or
Judiéial Hearing Officer.

- Plaintiff’s motion to strike defendants’ affirmative
defeﬁses is granted.to the extent of dism;SSing all, but the
ninth affirmative‘defense,;allegiﬁg that the amounts sought were
improperly calculated undef the terms of the agreements, ‘and thé
tenth.affirmativé defense, chéllenging the Caiculation and/or

collection of interest pursdant to the terms of the Guaranty.
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Other than the affirmétive defenses of res Judicata and lack of

sfanding, which this Court has noQ determined fail to raise a
triable issue of fact,.defendants ha%evsét forth no facts to
shpport the remaining affirmative defenses assertéd invthéir
opposition papers..

Accordingly, it is

ORDERED that defendants’ moﬁién fof summary judgment to
dismiss the cémplaiht.(mtn sed. no. 003) is denied; and it is

further

ORDERED thatbthe brahch'of'pléintiff’é motion (mtn seq. no.

004) thaf seéks to strike and dismiss defendants’ affirmative
" defenses is granted to the extent of striking and dismissing all
but the ninth‘and tenth affirmativé defenses; and it is further

ORDERED that the branch of plaintiff’s motion seeking

summary'judgment against Qefendant Yehuda Smolar, P.C., on its
claims to recover on the Ninth'Ameﬁded and Restated Revolvingv
Credit Note (“Amended Note”), and the Amendméent No. 10 to the
Credit Agreement (“Amended Credit%Agfeement;), and against Yehuda
Smolar, on its'claim to recover against his Guaranty, is granted
as to liability, and it is further ' |
ORDERED‘that the issue of damages, including the’cqlculation.

of the amounts'due and owing as of the date of entry of this -

order, and including the determination and calculation of the
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applicable rate of interest, costs and fees, 1is hereby
respectfully referred to a Special Referee or Judicial Hearing
Officer; and it is further

ORDERED that the above—noted refereﬁce to the>Speeial
Refe:ee,or Judicial Hearing Officer is to hear and report with
recommendations, or if the parties SO-égree, to hear and
determine; and it is further |

ORDERED that this matter is hereby referred to the Special

Referee Clerk (Room 119M, 646-386-3028 or spref@nycourts.gov) for

placement at th earliest possible date upon the ealendar—of the
Special Referees Part (Part SRP), which, in accordance with the
Rules of that Part (which are posted on the website of this Court

at www.nycourts.gov/supctmanh at the “references” link under

“CourtﬁousevProcedures”) shall assign this matter to an available
Special Referee or Judicial Hearing Officer to hear and repoft er
hear and determine as specified abeve; and it is further
’ I
ORDERED: that counsel shall 1mmed1ately consult one another

v anq counsel for plaint;ffs shall,_w1th1n flfteen (15) days from
the date of this Order, submit to. the Spec1al Referee Clerk by
fax (212?401—91865 or emall an Informatlon Sheet (which can be
accessed at the “References” link on the court’s web51te)

containing all the infOrmation called for therein and that, as

soon as practical thereafter, the Special Referee Clerk shall
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:advieefeounsel-fof the»batties.of_the date fixed for the
'appearance of - the mattereupqnvthe calendar of the Spectal Referee
:Part; and it is further-

ORDERED that any motlon to conflrm or reject the Report of

the Spec1al Referee shall be made w1th1n the tlme and 1n the

. manner. spec1f1ed in CPLR 4403 and 22 NYCRR § 202.44.

.This memopahdum Opinion constitutes the dec131on ahd otder»

" of the Court.

(p'mr

;.Datedzgﬁé

HON JEFFREY K. OING J. S C
" JEFFREY K. OING

&@.

4
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