Lanmark Group, Inc. v New York City Sch. Constr.
Auth.

2017 NY Slip Op 31244(U)

June 6, 2017

Supreme Court, New York County

Docket Number: 653952/2015

Judge: Saliann Scarpulla

Cases posted with a "30000" identifier, i.e., 2013 NY Slip
Op 30001(U), are republished from various state and
local government websites. These include the New York
State Unified Court System's E-Courts Service, and the
Bronx County Clerk's office.

This opinion is uncorrected and not selected for official
publication.




["ELED_NEW YORR_COONTY. CLERK 06/ 08/ 2017 1110 AM TROEX O, 6539577 2015

NYSCEF DOC. NO. 46 RECEI VED NYSCEF: 06“'/‘08/ 2017

SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF NEW YORK: PART 39

................................................ X
LANMARK GROUP INC.,
. Plaintiff,‘ , DECISION and ORDER
against- | Index No.: 653952/2015

. ‘ o Mot. Seq. No. 001
NEW YORK CITY SCHOOL CONSTRUCTION '
AUTHORITY,

Defendant.
- - - — - - ——— - - - - - - —— X
SALIANN SCARPULLA, J.S.C.:

Defendant New York City School Construction Authority (SCA) moves, pursﬁant
to CPLR 3211 (a) (1) and (8), to dismiss plaintiff Lanmark Group, Inc.’s (Lanmark)
complaint based on doéumentary evidence and for lack of personal jurisdiction.

Lanmark cross-moves, pursuant to CPLR 305 (c), to'amend its summons with notice.

Inl June 2013, Lanvmark entered into a contract with SCA to pefform construction
work on PS 204(K)’s “[e]xterior [m]asonry, [p]arapets, [r]oof, [ﬂlood [e]limination,

[and] [p]aved [a]reas™ fo'r‘the émount of $l4,893,000 (the Project) (complaint, 99 3-4).
After work began, SCA also asked Lanmark to remove “existing back up brick” from the
school, as well as to install “door jambs, door frames, door saddles[ ] and door hinges”

(the door work). Lanmark alleges that both requests were outside the scope of the

original contract.
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George Manouselakrs Lanmark’s Corporate Secretary, alleges that with respect
to the brick removal the or1gmal contract called for the removal of “backup masonry to
expose existing'steel framing‘at the 1929 original building” (Manouselak1s aff dated
6/13/16, 9 10)." “During thede,molition process,” Lanmark discovered additional
amounts of brick that had to be removed to, _expose the steel (ia’.), . Manonselakis alleges
that the contract draWings lpr_o\-/‘_)i_ded no _informationvahout whether ah’d'hOw to remove this .
additional masonry. The parties. disagreed on h_ow,'much brick needed to be removed
and how much of the hri'ck re_moyal Was -outside the“scope of the Proj»ect. H .‘After SCA
directed Lanmark to continne work on the brick remova_l, Wlithout"inclndi.ng what ‘» 1
Lanmark belie\re'd to be the full: amonnt of hrick to he remoVed (Manouselalds aff -exhibit
D, notice of d1rect1on dated 9/ 16/ 14) Lanmark sent a letter to SCA on October 27,2014,
requesting clarlﬁcatlon of the scope of the extra work and not1ng Lanmark’
disagreement _With the proj ect archit'ect’s scope of the work (ManoUselakis aff .'exhibit E,
Lanmark letter to SCA 'dated lt)l27/1-4) On October 28 2014 SCA responded that it
could not spec1fy the quant1t1es of br1ck to be removed in the notice of d1rect10n

(Manouselakis aff, 1]14). v

' Tam permitted to consider afﬁda\;lts sh_bmitted by Lanmark to supplement its
complaint (see Cron v Hargro Fabrics, 91 NY2d 362,366 [1998]). .

3 of 12



"B LED.__NEW YORK COUNTY CLERK 06/ 08/ 2017 1T. I0 AM 'NDEX"NO. 6539527 2015

.‘ NYSCEF DOC. NO. 46 : RECEI VED NYSCEF: 06/08/2017

On December 1, 2014, Lanmark sent SCA a cost esti'mate for the removal of 6,800

square feet of brick that was not included in the original contract (Venning affirmation

.dated 4/ 13/16, exhibit C, cost estimate; Manouselakis aff, 9 14). After receiving the

estimate, SCA sent Lanmérk an offer of $120,406 for the “removal of back up masonry”;
Manouselakis, however, stateé that it was unclear “whether the offer was p'redic_:ated on
the square footage in [Lanmark"s] propolsal (6,800 square feet) or that of the [a]rchitect
(3,889.50A square feet)” (Maﬁouselakis aff, 9 15; exhibit F, email correspondence between
Lanmark and SCA). | “

The parties.continued to discuss the amount and cost of the brick to be removed,
until SCA executed a unilateral change Qr,der on February 24, 2015, requesting brick
removal for $120,406 (complaint, 9§ 9; _Man'ouselakis aff, 9§ 16; exhibit G, change order
dated 2/24/ 15)" " SCA also rhade clear that this amount waé for removalvof the full 6,800
square feet of brick. - |

Laﬁmark claims that the reasonable value of the brick removal was $891,231.44.
Lanmark also alleges that it pérformed other additional work beyénd the scope of the
original contract, wflich included door work; that it éubmifted a request for additional
compen;ation related to the door work; and, that SCA did not execute a change order for

the door work, which Lanmark values at'$36,899.77.
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On April 6, 2015, Lanmark filed a notice of claim for the b.riek_removal.
Subsequently, Lanmark began the work to remove the bricks, which continued through
July 31, 2015. On February 12, 2016, Lanmark ﬁled a notice of claim with SCA for the
door Work, in the amount of }$36,899.77. To date, Lanmark alleges that most of SCA’s

alleged indebtedness has not been paid. -

Lanmark commenced this action on December 1, 2015, by filing a summons with
notice. The summons states that Lanmark’s action is for breach of contract and seeks
$891,231.44 in money damages. SCA demanded a complaint on March 9, 2016, and on

March 14, 2016; Lanmark served a complaint on SCA. The complaint alleges two

causes of action for breach of.contract: the first alleges lack of payment for the brick
removal, and the second alleges lack of paymeht for the door work. ' Lanmark seeks
damages in the amount of $891,231.44 en the first cause of action, and $36,899.77 on the
second cause of action. SCA now moves, pursuant to CPLR 3211 (a) (1) and (8), to
dismiss the complaint.

Discussion

SCA argues that the first cause of action must be dismissed because L.anmark’s
notice of claim for the brick removal work was untimely. SCA refers to Lanmark’s
request for payment for the brick removal that was included in its detailed estimate dated -

December 1, 2014, and claims that, based on the date of that request, Lanmark’s time to
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file a notice of claim expired on March 1, 2015. Lanmark responds that the notice of
claim was timely filed because the time to file ran from when the project was
substantially completed, and not from the time it submitted the estimate.

The version of Public Authorities Law § 1744 (2) that was in effect at the time the
parties contracted for the construction work provides that no action may be maintained
against SCA “relating to the . . . reconstruction, improvefnerit, rehabilitation, [or] repair . .-
. of educational facilities” unless the plaintiff alleges that it filed a detailed written notice
of claim regarding the basis of the action within three months of that claim accruing.?

It is well settled that a contractor's claim accrues when its damages are -

ascertainable. Although the determination of the date on which damages

are ascertainable may vary based on the facts and circumstances of each

particular case, it generally has been recognized that damages are

ascertainable once the work is substantially completed or a detailed invoice

of the work performed is submitted.

(C.S.A. Contr. Corp. v New York City School Constr. Auth., 5 NY3d 189, 192
[2005] [internal quotation marks and citations omitted]). The court may determine a

plaintiff’s compliance with the notice of claim requirement on a motion to dismiss (see

Nicholas v City of New York, 130 AD2d 470, 471 [2d Dept 1987]).

2 The statute was amended, effective December 17, 2014, to provide that “[i]n the
case of an action or special proceeding for monies due arising out of contract, accrual of
such claim shall be deemed to have occurred as of the date payment for the amount
claimed was denied” (Public Authorities Law § 1744 [2], as added by L 1988 ch 738, §
14, as amended by L 2014, ch 519, § 1).
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In most cases in which a notice ‘of claim was untimely filed, either one or béth
conditions for ascertaining damages had occur.redv by the time the plaintiff filed its notice
of claim (e.g. C.S.4. Contr. Corp., 5 NY3& at 191 [contractor sent invoice requesting
payment for compléted extfa wbrk more than three months prior to ﬁling notiée of
claim]; Kaﬂc& Constr., Inc. v New York Citj/'Sch. Constr. Auth., 125 AD3d 933, 934 [2d
Dept 2015] [notice of claim filed more than three months afterv contractor issued change
order following its subétantial "c‘ompletion of the'work]; D & L Assoc., Inc. v New York
City School Con;vtr. Auth., 69 AD3d 435, 435 [1st vDept 2010] [certificates of substahtial
completion executed more thanu three months prior to contractof’s notice of claim]).

Here, Lanmark alleges that it did not send an invoice based on work already
performed, but instead sent é cost estimate for certain extra work to be performed in the
future, specifically, the brick removal (Venning affirmation datéd 4/13/16, exhibit C, cost
estimate; Manouselakis éff, 9 14). The fact that Lamﬁark’s estimate wés detailed, as
argued by SCA, is insufficient to trigger Lanmark’s obligation to file a potice of claim, as
the work had not yet been performed. |

As set forth above, the cases relied on by SCA a>r6‘ distinguishable, as either the |
relevant work had been substantially completed, or SCA had been invoiced for work that
had been performed more than t_t'lree months prior to the notice Qf claim being filed

(Kallen & Lemelson, 290 AD2d at 497; Bovis Lend Lease LMB, Inc., 2012 NY Slip Op
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433352[U] at *6; Whitestone Constr. Corp. v New York City School Constr. Auth., Sup Ct,
Queens County.,v Juné 22,2011, Flug, J., index No. 14107/10').
Moreover, Lénmark properly alleges that the scope of the extra vwo__rk was not even
fully clarified until SCA issued its unilateral chaﬁge ordér on February 24, 2015
(Manouselakis aff, 9 16-17). Lanmark filed its néticevof claim on April 6,2015.  The
brick removal work was finished on July 31, 2015, and SCA declared the Project
substantially compléte on December 11,2015 ‘(Manouselakis aff, 99 4, 18-19). The
completed brick removal work had not been invoiced, and the Project had not been
declared substantially complete, when Lanmark filed its notice of claim (C.S./i. Contr.
Corp., 5NY3d at 192). Accordingly, Lanmark’s notice of claim was timely and that
branch of SCA’s motién to dismiss the first cause of action on the grounds that the notice
of claim was untimely is denied. | S
SCA next claims that the 'summoné with notice was defective and the court has
1o jurisdiction over SCA with respect to the second cause of action becauée Lanmark
seeks damagés beyond.the amount specified in the summons with notice. Lanma_rk | :
responds that ény difference in the amount of damages stated in the summons with notice
and in the complaint is, at most, a correctable‘de'fect. Fu;ther, Lanmark claims that by !
demanding a complaint, SCA has appeared in the éction and waived any ébjection to

jurisdiction. -
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First, SCA has not Wai_ved obj ections to jurisdiction. Contrary to.Lanmark’s
argument, SCA has merely demanded a complaint, which in and of itself is not an
appearance for purposes of conferring jurisdiction on the court (CPLR 3012 [b]).
w (Ferran v Benkowski, 260 AD3d 690, 692 [3d Dept 1999]).
As to thé.sufficiency of the summons with notice, CPLR 305 (b) provides that a
| summons served without a compléint must include “a notice stating the nature of the
action and the relief sought, and . . . the sum of money for which judgment may be taken |
in case. of default.” Failure to provide sufficient notice is a jurisdictional defect (Roth v
State Univ. of N.Y., 61 AD3d 476, 476 [1st Dept 2009] [“In thus failing to comply with
| the notice requirements Qf CPLR 305(b), the summons was jurisdictionally defective”]).
Lanmark’s summons WithAnotice provides that “in case of [SCA’s] failure to
appear or answer, judgment will be taken against [SCA] by default for breach of contract
in the sum of $891,231.44.” SCA is correct that the notice does not specify that there
are two causes of action for breach of contract, and that the stated damages amount does
not cover the total dollar amount of both claims: $89I,23 1.44 on the first caﬁse of action
and $36,899.77 on the Second cause of aétion.
“However, since the purpose of the notice is simply to provide the defendant with
at least basic informatién concérning the nature of plaintiffs_claim and the relief sought,

absolute precision is not necessary” (Viscosi v Merritt, 125 AD2d 814, 814 [3d Dept
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l986]l[internal quotation marks and Citatiéns omitted]: sée also Bal, 73 AD2d at 71
[“CPLR 305 (b) was ihtended as a shield to protect an unwary defendant from default
judgment without proper ﬁotice, not a sword to trélp a tardy or inaﬁentive plaintiff into
dismissal™]). . | | | |

Heré, the summons adequately specifies that this action is for 'breach of Lanmark’s
contract Withv SCA, and requests money da‘mag.es ina specified sum. This information
is more than sufficient to abprise SCA of Lanmark’s claim. Indeed, “the [complete]
absence of a monetary amount in é notice served with a summons is a correctable
irregularity” (Premo v Cornell, 71 AD2d 223, 224 [3d Dept 1979]).

Furthcr, that the summons refers generally to a breacH of contraét without
specifying each vallege'd breach is ndt fatal. The action remains fundamentally an action
for breach of contract, as stated in the sumhons, Such a general description of the
nature of the action has been fQund to be sufficient in other cases (Grace v Bay Crane
Serv. of Long Is., Inc., 12 AD3d 566, 566 [2d Dept 2004] [notice stating action was for
personal injury and sought $3,000,000 in damages “complied with .statutéry
requirements”]). A general .description of the nature of the case has been found
sufficient even where multiple theories of liability may arise oﬁt of the séme fact pattern
(Tello v Mental Health Assn. of Westchester, Inc., 52 AD3d 499, 500 .[2d Dept 2008]

[summons stating that nature of the action was “causes of action in tort/negligence in
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connection with injuries sustained by Decedent . . . resulting in his death . . . as a result of
Defendgnt’s negligence” was sufficient to provide notice of both claim for conscious pain
and suffering and claim for wrongful death]).

The cases cited by SCA are not to the contrary. In Parker v Mack (61 NY2d 114,
116 [1984]), the Court of Appeals upheld the dismissal of a case where the summons |
“gave no notice either of the nature of the action or of the relief sought.” In Frerkv.
Mercy Hosp. (99 AD2d 504, 504 [2d Dept 1984]), tk‘le pourt dismissed the plaintiff’s case
because the plaintiff failed to satisfy the statutdry-noticc requirements by serving a
summons without notice. The other cases cited by defendants suffered from similar

| defects (see Ciaschi v Town of Enﬁe?a’, 86 AD2d 903, 903 [3d Dept 1982] [“The

summons did not indicate the nature of the action, the relief sought or the sum of money
for which judgment would be taken in case of Adefault”]; Bal, 73 AD2d at 70>-71
[summons without notice failed to satisfy the statutory requirements, but motion to
dismiss denied where defendant appeared in the actidn]).

Here, Lanmark’s summeons sets .forth th-e nature of fhe action, the rélief sought, and
a sum to be recovered upon default. Lanmark’s summons satisfies the statutory
reqﬁirements of CPLR 305 (b), and sufficiently apprises SCA of the nature of the action
(Grace v Bay Crane Serv. of Long Is., Inc., 12 AD3d 566, 566 [2d Dept 2004]).

Therefore, that branch of SCA’s motion to dismiss the second cause of action is denied.
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Lanmark cross-moves, pursuant to CPLR 305 (c), for leave to amend its summons

with notice if I find that the summons is insufficient to obtain jurisdiction over SCA with

L s S

| respeét to the second causé of action. In view of the denial of SCA’s motion to dismiss
that cause of action, Lanmérk’s cross-motion to amend its summons is denied as moot.

In accordance with the foregoin;g, it is hereby

ORDERED‘th'at the motion of defend‘ant New York City ‘School Construction .
Authority to dismiss the compl'aint is denied; and i‘.['is further

| ORDERED that the defendant is directed to serve an answer to the complaint -

| within 20 days of thé date of this or(ier; and it is further
| | - ORDERED that plaintiff Lanmarkl Groﬁp, Inc.’s cross motiop to amend its
summons is denied as moot; and it is further

S

ORDERED that counsel are directed to appear for a status conference in Room

\
|
208, 60 Centfe Street, on July 26, 2017, at 2:15 PM.

DATE: ﬁ\‘hllﬂ | | [&MWMA\\UWPM

TALIANN SCARPLTLLA, J%F
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